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A. STATEMENT 4F TI~[E CASE

1. Nature of the Proceeding and Relief Sought.

Petitioners Paul Conte and Simon Trautman seek judicial review of the

final opinion and order of the Land Use Board of Appeals ("CUBA"), CUBA

# 2014-001, dated August 21, 2014. ("LUBA's Opinion"). ER pp 1 — 42;

CUBA Rec pp 50 — 92.' LUBA's Opinion remanded the decision of

Respondent City of Eugene (the "City") on one assignment of error. This

appeal seeks review of LUBA's decision and requests that this court overturn

portions of LUBA's Opinion that affirmed the City's decision granting a

tentative planned unit development ("PITD").

2. Nature of Order Sought to Be Reviewed.

LLTBA's Opinion remanded a decision by the City to grant approval for a

tentative PUD application. CUBA remanded based. on one assignment of error,

but denied. several other assignments of error. This appeal seeks review of

LUBA's decision on several of the denied assignments of error.

References to the record developed before CUBA will use the format "LLTBA

Rec;" references to the record developed before the City will use either "Rec"

for the initial Record. filed by the City, or "Supp Rec" for the Supplemental

Record filed by the City in response to various record objections.

QCT+~BER 2014
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3, Statutory Basis of Appellate Jurisdiction.

This court has jurisdiction over final orders of LUBA pursuant to ORS

197.850{1). LUBA's Opinion is a final order pursuant to OAR 661-010-

0070(1).

4. Date of Entry of Final Order.

LUBA issued its Opinion and Order on August 21, 2014. ER p 1. The

Petition for Judicial Review was filed and served on September 10, 2014.

LUBA Rec pp 1 - 2. The Petition for Judicial Review was timely filed under

ORS 197.850(3)(a).

5, Nature and Jurisdictional Basis of Agency Action.

As the City's decision was a final. decision granting approval for a

tentative planned unit development application, LUBA had jurisdiction over the

City's decision under ORS 197.825(1).

6. Questions Presented on Appeal.

{a) Did LUBA err in denying Petitioner Simon Trautman's Motion to

Intervene, when the Notice of Intent to Appeal was improperly filed and was

not served on all participants in the proceeding before the City?

(b) Did LUBA err in affirming the City's interpretation of EC

9.83205) and (6) to not require any evaluation of standards for the
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transportation system outside the proposed development?

{c) Did LLT}~A err in affirming the City's determination that a 42.5

wide street was safe notwithstanding the only evidence in the record indicating

that any right-of-way less than 45 feet presented significant safety issues?

'~. Summary of Arguments.

This Petition for Judicial Review presents several issues, one procedural

and the rest substantive. The procedural issue involves the ability of a

participant to intervene in a LUBA proceeding when the local government fails

to follow statutory requirements and notify the participant of hearings and the

final decision. When the participant was eventually served with the notice of

intent to appeal, he moved to intervene in the appeal. The text and context of

ORS 197.830(7), as well as the legislative history of that provision, support

allowing intervention in this situation.

The substantive issues revolve around the requirements in the Eugene

Code ("EC") to provide "safe and adequate transportation systems" and to

avoid creating "significant risks to public health and safety." LUBA erred in

affirming the interpretation of the code to not require any consideration of street

adequacy outside of the boundaries of the proposed development. In addition,

LUBA erred in affirming findings that never reconciled conflicting statements

• •: 1 ~
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in the only evidence relied on by the City in finding that the application had met

those criteria. Finally, LUBA erred in affirming the City's findings that a 42.5

wide right-of-way would be adequate when the only evidence in the record

demonstrates that a minimum right-of-way width of 45 feet was required to

provide for a safe and adequate transportation system and anything less would

create a significant risk to public health and safety, including impeding

emergency response.

8, Statement of Material Facts.

This petition for judicial review concerns errors arising from two separate

sets of facts, which are set out in two different places in LUBA's Opinion. The

facts that underlay the procedural error can be found on pages 2 and 3 of

LUBA's Opinion:

"[Petitioners Oakleigh-McClure Neighbors et al (Neighbors)] filed
their [Notice of Intent to Appeal (NITA)] on January 3, 2014.
Under ORS 197.830(7), the deadline for intervention in the appeal
expired on January 24, 2014. Trautman filed his motion to
intervene on March 11, 2014, 68 days after the NITA was filed. As
we explained in our May 1 order, as required by OAR 661-010-
0015(2) and (3)(~(D), on January 3, 2014, Neighbors served
copies of the NITA on "[a]ny * * *person to whom written notice
of the land use decision or limited land use decision was mailed as
shown on the governing body's records." However, after the NITA
was filed, the city discovered that it had failed to mail notice of the
decision to all persons who participated orally or in writing during
the proceedings before the city, and. on February 4, 2014, after the
21-day deadline far intervention had expired, the city subsequently

~~7~~73~IZ►•IIjC!



5

provided a second mailed notice of the decision to the remaining
persons entitled to notice of the decision. The city then
presumably provided an updated list of "[a]ny * * *person to
whom written notice of the land use decision or limited land use
decision was mailed as shown on the governing body's records" to
Neighbors. Thereafter, on February 20, 2014, Neighbors provided
a certificate of service to LUBA certifying that Neighbors served a
copy of their NITA on additional persons whom the city identified
as being mailed written notice of the decision on February 4, 2014,
and who were thus entitled to be served with a copy of the NITA
under OAR 661-010-0015(2) and (3)(~(D). One of those
additional persons was Trautman. On March 11, 2014, 68 days
after the notice of intent to appeal was filed, and 20 days after
being served with a copy of the NITA, Trautman moved to
intervene on the side of Neighbors in the appeal." ER pp 3-4.

The facts underlying the substantive errors can be found at pages 7 — 9 of

LUBA's Opinion:

"[The applicant, Oakleigh Meadows Co-Housing [the "Applicant"
or "Meadows")] applied for tentative planned unit development
(PUD) approval fora 29-unit residential development on 2.3 acres

of land zoned low density residential (R-1). The only access to the

subject property is via Oakleigh Lane, an east/west street that runs
from its western intersection with River Road approximately 8S0
feet to the subject property. The subject property is located.
adjacent and to the south of Oakleigh Lane, and is adjacent to a

city park on the east, and. single family dwellings and vacant land
zoned residential on its north, west, and south. Oakleigh Lane

terminates at approximately the mid-point of the northern

boundary of the subject property. Existing Oakleigh Lane has a 19-

foot wide unstriped, paved surface and lacks curbs and gutters,

storm drainage, and sidewalks.

"As we discuss in more detail later in this opinion., the city

required Meadows to dedicate a 22.5 foot strip of land for right of

way purposes along Oakleigh Lane, and a 13 foot strip of land
OCTOBER 2014
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from the point at which Oakleigh Lane terminates on the property
boundary to the eastern property boundary, to accommodate (1 j a
future hammerhead turnaround to connect to the adjoining property
to the north, in the event it further develops, and (2) a bike and
pedestrian path to connect to the adjacent park to the east of the
property. However, the city approved a temporary emergency
hammerhead turnaround that is located entirely on the western
portion of the subject property until the property to the north of the
subject property is developed and the hammerhead turnaround can
be built.

"The hearings officer held a hearing on the application and
approved it with conditions. Petitioners and others appealed the
hearings officer's decision to the planning commission, and the
planning commission affirmed the hearings officer's decision."
ERpp7-9.

--
~ ..;~,;

FIRST ASSIGNMENT OF ERROR: ILUBA Erred in Denying the Motion
to Intervene Filed by Simon Trautman.

1. Preservation of Error.

The issue of whether Trautman's Motion to Intervene should be allowed

was raised by Intervenor-Respondent Oakleigh Meadows in its Response to

Trautman's Motion to Intervene, LUBA Rec pp 814 — 816, and Trautman's

Reply to Intervenor's Response to Motion to Intervene, LUBA Rec pp 802 —

$O5. This issue was preserved.

2. Standard of Review.

In reviewing the final. order of LUBA, the Court of Appeals shall reverse

or remand if LtTBA's order is "unlawful in substance." ORS 197.850(9){a);
(JCTOBER 2Q 14



Zz~ker v. City of Bend, 233 Or App 601, 227 Pad 1174 (2010). As this case

involves the interpretation of statutes, the Court's role is to "ascertain and

declare what is, in terms or in substance, contained therein, not to insert what

has been omitted, or to omit what has been inserted." ORS 174.010. LUBA's

interpretation is not entitled to any deference and the Court reviews the statutes

at issue consistent with the methodology described in PGE v. Bureau of Labor

and Industrzes, 317 Or 606, 859 P2d 1143 {1993), as amplified in State v.

Gaines, 346 Or 160, 20b Pad 1042 (2009). In general, the court examines the

text and context of the statute, as well as any legislative history offered by the

parties.

3, Argument.

At the time the application was submitted, Simon Trautman lived'` within

2 As noted in the affidavit filed by Mr. Trautman with his motion to intervene,

Mr. Trautman lived at 109 Oakleigh Lane, but had to relocate temporarily for

work. Ultimately, the location of Mr. Trautman's residence is immaterial as all

that is required for standing and to receive notices is to participate in the local

process. In its reply brief at LUBA, the Applicant argued that Mr. Trautman's

actual residence was elsewhere. LUBA Rec 271-72. LUBA correctly

disregarded that argument. Mr. Trautman's actual residence has no role in this

matter — Mr. Trautman provided the City with his address and that was where

the City was required to mail notice. Regardless of Mr. Trautman's actual

residence, the City was required to provide notice to him at the address he

~~ _ , i ~ ~ ~

paul.t.conte@gmail.com
Call Out
Might point out that the City subsequently sent the notice of Decisionsuccessfully  to the address provide by Trautman. There simply is not substantive or legal issue arising from where Trautman resided at any particular time.



approximately 275 yards of the proposed PUD. When Mr. Trautman received

notice of the proposal, he was alarmed and, on September 1, 2013, he submitted

comments to the City's hearing official opposing the matter. Rec p 130$.

Subsequently, Mr. Trautman waited to hear what happened on the proposal.

While Mr. Trautman waited, on November 12, 2013, the City's hearing official

approved the proposal —and did not inform Mr. Trautman of his decision. Rec

pp 344 — 6. The approval was appealed to the City Planning Commission but,

again, no information was provided to Mr. Trautman. On December 5, 2013,

the Eugene Planning Commission. held a hearing on the proposal —and again

did not notify Mr. Trautman. Rec pp 315 - 17. On December 16, 2013, the

Eugene Planning Commission affirmed the Hearings Official, but neglected to

inform. Mr. Trautman of that decision. Rec pp 3 — 5.

Those failures were significant, because they prevented Mr. Trautman

from participating in the proceedings before the City. Mr. Trautman was faced

with a new development as a neighbor, and the City's actions prevented him

from having any input into the review during the local appeal of the Hearings

Official's decision approving the Applicant's proposal. This failure to provide

provided. As it happens, that was his residence at the time the application was

filed and will be his residence in the future.
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notice violated Goal One of the Statewide Planning Goals, which sets "citizen

participation" at all stages of the land use process as one of the cornerstone's of

the Oregon land use system.

ether affected neighbors ultimately appealed the City's decision to

LUBA on January 3, 2014, but no one provided Mr. Trautman with notice of

that appeal. LUBA Rec 880 - 82. Finally, in late January, the City discovered

it had mishandled the process and failed to provide notice to all of the

participants in the process below. This led the City to provide an additional

notice to several people who had not received notice on January 28, 2014.

Supp Rec p 6 — 8. Unfortunately, the City erred again and Mr. Trautman was

not one of those to whom the City sent that delayed notice. Finally, on

February 20, 2014, the Petitioner submitted a certificate of service to LUBA

that, for the first time, demonstrated that Mr. Trautman had received notice that

a decision had been made and that an appeal to LUBA had been filed.

The final notice prepared by the City specifically noted that an appeal

had been filed with LUBA and instructed interested parties that they could

intervene in that proceeding:

"A Notice of Intent to Appeal has already been filed with the
Oregon Land Use Board of Appeals (CUBA).... Persons who
participated orally or in waiting before the local government, and
who aye receiving this notzce, may file a motzon to intervene in the

• •: i
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LUBA appeal." Supp Rec p 1 (emphasis added).

In short, Mr. Trautman participated in the local proceedings before the Hearings

Official and did everything necessary to receive notice of subsequent

proceedings, but the pity, the original petitioners and others involved in the

appeal failed to fulfill their statutory duties to inform Mr. Trautman of what

later transpired in the application. As a result of those failures, Mr. Trautman

never received notice of any decision, local. appeal, LUBA appeal or any other

action until February of 2014. Following the instructions on the City's Notice

of Decision that Trautman finally received, Trautman filed his Motion to

Intervene within 21 days of receiving the notice ghat an appeal had been filed.

Notwithstanding the various failures on the part of the City and other

parties to provide notice to Mr. Trautman, the Applicant moved. to dismiss the

intervention of Mr. Trautman3 based on ORS 197.830{7)(c), which provides as

follows:

"{7)(a) Within 21 days after a notice of intent to appeal has been

filed with the board. under subsection { 1) of this section, any person

described in paragraph (b) of this subsection may intervene in and

be made a party to the review proceeding by filing a motion to
intervene and by paying a filing fee of $100.

The City, perhaps realizing its role in the failure of Mr. Trautman to receive

proper notice, dad not challenge Mr. Trautinan's intervention. LUBA Rec p

406.

C~T~IC~~~l~Z►•IllC!
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"(c) Failure to comply with the deadline or to pay the filing fee set
forth in paragraph (a) of this subsection shall result in denial of a
motion to intervene."

Initially, LUBA allowed Trautman's Motion to Intervene based on its

decision in Mountain West Investment Corp. v. Czty of Silverton, 38 Or LUBA

932, 934 (2000). Tn particular, LUBA held that:

"Trautman's late filing of the motion to intervene was attributable

to the petitioners' failure, through no fault of their own, to initially
serve a copy of the [Notice of Intent to Appeal] on ̀ [a]ny other
person to whom written notice of the decision was mailed as
shown on the governing body's records."' LUBA Rec p 786.

Notwithstanding its initial decision to grant the Motion to Intervene,

LIJBA reconsidered the motion in its Final Opinion and Order and noted that,

regardless of the inequity of the result, LUBA was required to "strictly adhere

to deadlines imposed by statute." ER p 5. LUBA expressly noted that

Mountain t~T~est as recognized an "exception to the statutory deadline," ER p 6,

but distinguished that case because, in Mountain West, the unserved party was

the applicant for the permit at issue. Id. In any event, LUBA denied the

Motion to Intervene and did not consider Trautman's procedural issue.

LUBA's decision was the result of an incorrect interpretation of that statute and

is inconsistent with the policy governing LUBA review of land use decisions.

As this decision involves the interpretation of a statute, the Court's task is

• 1: 1
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to attempt to discern the intent of the legislature. In doing so, it is to begin with

the text and context of the statute but give due consideration to any relevant

legislative history. State v. Gaines, 346 Or 160, 165-73,206 Pad 1042 (2009).

The context of a statute includes statutes and rules governing the same subject

matter DLCD v..Iackson County, 151 Or App 210, 218, 948 P2d 731 (1997),

rev den 327 Or 620, 971 P2d 412 (1998). Under ORS 174.020(1)(b) and

Gaines, the court considers legislative history as part of the first level of

statutory construction.

Although the text of ORS 197.830(7)(c) might seem to provide some

support for LUBA's conclusion that statute first requires compliance with "the

deadline ...set forth in paragraph {a)" of ORS 197.830(7). Paragraph (a)

allows 21 days for a person. to file a motion to intervene, but that 21 days is

triggered only when the notice of intent to appeal has been properly filed

according to ORS 197.830(1).

A Notice of Intent to Appeal, properly filed under ORS 197.830(1)

triggers the 21-day period for filing a Motion to Intervene under ORS

197.830(7). ORS 197.830(1) itself doesn't state what is required for a properly

filed Notice of Intent to appeal. Those requirements are provided in LUBA's

rules, which were adopted under ORS 197.820(4}, auth~arizing LUBA to adopt

• t: 1 r

paul.t.conte@gmail.com
Call Out
This is an important connection to make in countering Mittge's argument that the Legisdlature didn't require service for "filing" -- the Legislature left ALL the criteria for "filing" up to LUBA and the OAR. LUBA obviously adopted the service requirement as one of the necessary elements for a legitimate "filing."



13

rules "governing ...the conduct of review proceedings brought before it under

ORS 197.83fl to 197.845."

Pursuant to that authority, LtIBA adopted OAR 661-010-0015{2), which

requires the notice of intent to appeal to be served. on all parties who

participated in the proceeding before the local government.4 Because the

Notice of Intent to Appeal was not properly served on Mr. Trautman, until

February 20, 2014, the deadline for the motion to intervene was not triggered.

until that date.

This understanding is consistent with other context of the provision at

issue. ORS 197.805 provides that "[i]t is the policy of the Legislative

Assembly that ...decisions be made consistently with sound principles

governing judicial review." One of the principles governing judicial review is

to ensure that participants have their day in court. The Court of Appeals has

noted the importance of ensuring parties have their day in court, when it can be

done "without doing violence to the regular disposition of litigation." Mary

Ebel ~Iohnson, P.C. v. Elmo~^e, 221 Or App 166, 171, 189 Pad 35, rev den, 345

a OAR 661-010-0015(3)(f~(D) technically provides that the notice shall be

served on "any other person to whom written notice of the land use decision or

limited land use decision was mailed." ORS 227.175 requires written notice to

be provided to all participants in a hearing and, that notice was not provided to

Mr. Trautman until February 2014.

7~C~ C :T►~1~[!
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Or 301, 194 Pad 147 (2008); Natzonal Mortgage Co. v. Robert G Wyatt, Inc.,

173 Or App 16, 23-24, 20 Pad 216, rev den, 332 Or 430, 30 Pad 1183 (2001).

To that end, courts liberally construe procedural requirements so as to avoid the

harsh result of depriving a party of its day in court. See also ~Tohnson v.

Sun~ive~ Resort Ltcz'. Partnership, 252 Or App 299, 287 Pad 1153 (2012) and

1David M. Scott Const~uctzon v. Farrell, 285 Or 563, 592 P.2d 551 (1979)

{judicial policy favors preserving right to appeal). Thus, LUBA has a mandate

to follow the "sound principle of judicial review" to ensure that all parties are

able to participate in judicial and quasi judicial matters, including appeals to

LUBA. Allowing a petitioner to a LUBA proceeding to preclude intervention,

intentionally or because of a local government's errors, is inconsistent with that

requirement.

Additional context for this interpretation can be found in the Statewide

Land Use Planning Goals. Beaver State Sand and Gavel, Inc. v. Douglas

County, 187 Or App 241, 65 Pad 1123 (2003). Goal One, the first of the land

use planning Goals, requires local governments to ensure citizen involvement at

all stages of the land use process. It requires local governments to have "a

citizen involvement program that insures the opportunity for citizens to be

involved in all phases o~ the planning process." This overarching Goal suggests

OCTQBER 2014
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that LLTBA erred in allowing the local government and other parties to benefit

from failing to provide its citizens with the information necessary to participate

in the decision before the City.

This view of the statute is also supported by the legislative history of the

bill adopting the provision now codified at ORS 197.$30(7)(c). State v. Gaines.

ORS 197.830(7)(c) was adopted in 1997 as House Bi112502. As initially

proposed, the bill. simply replaced language that required a motion to intervene

be filed "within a reasonable time" with a 21-day deadline. An amendment

was suggested by Chris Cook, an attorney for 1000 Friends of Oregon, a land.

use advocacy group. She suggested that the language now in ORS

197.830{7)(c) be added because of a recent experience in Alliance for

Responsible Land Use v. Deschutes County, 23 Or LUBA 476 (1992). In that

case, a party waited four months after receiving notice until one week before

oral argument and then filed a motion to intervene, which was granted by

LUBA. Ms. Cook noted that "a party which delays filing a motion to intervene

until well along in the appeal can also conceivably disrupt or destroy mediation

proceedings entered into good faith by other parties."

No such concerns are present in this case. The concern that led to the

adoption of this provision was with a party that delayed intervening in order to
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disrupt the proceedings. Nothing could be further from what occurred here.

Mr. Trautman filed his Motion to Intervene within 21 days of receiving the

Notice of Intent to Appeal. No brief had been filed, nor had any mediation

occurred. Allowing intervention in this case would be fully consistent with the

legislative intent as shown by the legislative history of OR5 197.830(7)(c).

At the end of the day, Mr. Trautman filed his Motion to Intervene within

21 days of first receiving notice that an appeal had been filed in this matter. To

deny him his right to participate in this appeal would not be consistent with the

context of ORS 197.830(7)(c) nor the "sound principles of judicial review"

governing the review of land use decisions. To affirm LUBA's decision would

allow a LUBA appellant to prevent the participation of anyone else by simply

not serving the NITA on the other parties who participated in the local

proceeding. It is not consistent with those "sound principles" to allow a party to

benefit from its own failures. Such a result is absurd and statutes should not be

construed to ascribe a legislative intent to produce unreasonable or absurd

results. Bell v. Tai-Met, 3S3 Or 535, 301 Pad 901 (2013) ("This court has long

recognized the prudential value of not construing legislative enactments ̀ so as

to ascribe to the legislature the intent to produce what we perceive to be an

unreasonable result, "' Baldwzn, dissenting, quoting McKean-Coffman v.

t •: i
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Employment Div., 312 Or 543, 552, 824 P2d 410 (1992)).

If LUBA's decision is allowed to stand, an appellant could dictate its

own opponents by simply not serving any other party and no party would be

entitled to recourse. Frequently, local governments do not appear at LUBA —

most likely due to budgetary constraints. If an appellant could. unilaterally

prevent other participants from participating by simply failing to comply with

its statutory duty to inform them of the filing of an appeal, it would provide an

incentive to not provide notice. Such a result is contrary to sound principles of

judicial review and the intend of the legislature in adopting HB 2502 (1997).

LUBA's decision in Mountain West is the proper result; when a party to a

local government proceeding is not provided with notice of an appeal, the

deadline to file a motion to intervene should be suspended. in the interests of

"sound principles of judicial review. That result is consistent with the intent of

the legislature, as shown by the text and contact of ORS 197.830(7) and the

legislative history that led to the adoption of that provision.

Accordingly, LUBA decision should be reversed and this matter should

be remanded to the City of Eugene to allow Mr. Trautman, as well as the other

people who were not provided notice, to participate in the City's decision.
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SECOND ASSIGNMENT OF ERROR: LUBA Misconstrued the
Requirements of EC 9.8320(5) and (b) and Failed to Enforce the
Requirement for "Safe and Adequate Transportation Systems" and to
prevent a "Significant Risk to Public Health and Safety."

1. Preservation of Error.

The question of how to interpret EC 9.8320(5) and {6) was raised in

Conte's Petition for Review, LUBA Rec pp 457 — 84. LUBA resolved these

issues in its decision, ER pp 29-36. This issue was preserved.

2. Standard of Review.

The Court of Appeals shall reverse or remand a LLTBA final decision if it

is "unlawful in substance." ORS 197.850(9)(a); Zi~ker v. City of Bend, 233 Or

App 601, 227 Pad 1174 (2010). When the judicial review involves the

interpretation of a city ordinance, the Court reviews the interpretation to

determine if LUBA incorrectly interpreted the ordinance. Because the

interpretation was done by the Eugene Planning Commission, nod the Eugene

City Council, the Planning Commission's interpretation is not entitled to any

deference. Green v. Douglas County, 245 Or App 430, 437-8, 263 Pad 355

(2011). Instead, the court reviews LUBA's interpretation under the court's

familiar framework first set out in PGE v. Bu~^eau of Labor and Industries, 317

Or 606, 859 P2d 1143 (1993), and reset in State v. Gaines, 346 Or 160, 206 Pad

1042 {2009). In general, the court examines the text and context of the statute,
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as well as any legislative history offered by the parties, to determine the intent

of the City Council in adopting the provision at issue.

In addition, this Court has made clear that local governments must

specifically articulate its findings and explain how it reached its decision. 1000

Fiends of Oregon v. Metro, 174 Or App 406, 410, 26 Pad 151 (2001). If the

City has not specifically articulated and explained its findings, it is not the

Court's function to "make assumptions and draw inferences from. other portions

of the local government`s findings in order to surmise what the local

government's decision really was." Id., at 411. As the Supreme Court noted

some time ago:

"We wish to make it clear that by insisting on adequate findings of
fact we are not simply imposing legalistic notions of proper form,
or setting an empty exercise for local governments to follow. No
particular form is required, and no magic words need be employed.
What is needed for adequate judicial review is a clear statement of
what, specifically, the decision-making body believes, after
hearing and considering all the evidence, to be the relevant and
important facts upon which its decision is based. Conclusions are
not sufficient."

Sunnyside Neighborhood v. Clackamas Co. Comm., 280 Or 3, 21, 569 P2d 1063

(1977); see also Martin v. Board of~'a~ole, 327 Or 147, 157, 9S7 P2d 1210

(1998).
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3. Argument.

(a) Introduction.

As noted in the Statement of Material Fact, supra, the only access for the

estimated 168 daily trips generated by the proposed PUD is Oakleigh Lane,

which, as LUBA noted, has "a 19-foot wide unstriped, paved surface [that]

lacks curbs and gutters, storm drainage and sidewalks."5 ER p 8. The paved

surface is further constricted by residents' cars parked in the street. Because

there are no sidewalks or bike lanes, pedestrians and bicyclists must share the

19-feet of available pavement with moving vehicles, including emergency

vehicles.

When. the application was submitted, the Eugene Public Works

Department (EPWD") analyzed the minimum required improvements for

Oakleigh Lane and submitted a report analyzing the impacts of the proposed

PUD on the City's transportation system. Rec pp 1255 — 1276. That report

reached two separate conclusions for two different portions of the Oakleigh

Lane right-of-way. This analysis was the only expert evidence regarding this

EC 9.6870 requires a minimum right of way width of 45 feet for low volume

residential streets. Even alleys require a minimum right of way width of 20 feet

if they provide primary access. This right of way width is intended to provide a

paved. surface for vehicles, plus room for curbs, gutters and sidewalks, none of

which are present on Oakleigh Lane.

~~ • : 1
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21

issue and was relied on by both the Hearings Official and the Planning

Commission.6

Regarding the fifty-foot portion of Oakleigh Lane immediately adjacent

to the proposed development's driveway, the EPWD took the position that, in

order to be safe, Oakleigh Lane must be built to the City's minimum street

standards and anything less than that would place "the public interest in safe

vehicular, pedestrian and bicycle travel and emergency response and access .. .

at risk"

"As discussed in EC 9.6815 and. EC 9.6870, which are
incorporated by reference, the required right-of-way width in
Oakleigh Lane is 45' through the east side of the development's
entry drive aisle.

"It is in the public's interest to have Oakleigh Lane consist of 45
feet of right-of-way through the development site's entry drive
aisle and to consist of 33 feet beyond the drive aisle to the terminus

6 The Applicant did submit a letter from a licensed traffic engineer. Rec p

1116. that letter primarily addressed the trip generation rate, BUT also included

the conclusary statement that "I concur with the staff findings that this

development will not require further traffic impact analysis or reduce safety or

service levels on the area." Id. There is no indication that the engineer did any

independent analysis of this issue or provided. any additional evidence other

than the one sentence concurrence. There was a significant amount of evidence

from other residents of Oakleigh Lane explaining the unsafe nature of that

street.
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of the street in order to ensue safety fog pedestrians, bicyclists and
motorists traveling on Oakleigh Lane (a low-volume street), to
ensure the efficient provision of emergency services and to
guarantee that the proposed development and adjacent properties
are accessible via Oakleigh Lane.

There is a nexus between the requirement to dedicate 22.5 feet of
right-of-way through the drive aisle and to dedicate 13 feet of
right-of-way east of the drive aisle to the end of the proposed
turnaround and the public interest at issue. The 22.5 feet of right-
of-way will result in one-half of the 45 feet of right-of-way which
is necessary to construct Oakleigh Lane to the City's minimum
street design standards which have been established. fora low-
volume street. The 13 feet of right-of-way will provide sufficient
right-of-way on the south side of the centerline to construct an
emergency vehicle turnaround with adjacent sidewalks to City
standards. Improving Oakleigh Lane to these standards will allow
for two-way vehicular and bicycle traffic, will provide separation
between vehicular traffic and pedestrians and will also provide for
emergency response and access to adjacent lots. Because 45 feet of
Night-of-way is the minimum amount of sight-of-way necessary to
construct Oakleigh Lane in this manner as a loes-volume street,
and because 33 ,feet of right-of-way is the minimum amount of
sight-of-way necessary to construct the turnaround at this location,
the public interest in sa, fe vehicular, pedestrian and bicycle gavel
and emergency f~esponse and access will be at risk if the 22.5 foot

and 13 foot ships of sight-of-way aye not dedicated.

"Without the additional right-of-way, Oakleigh Lane cannot be
improved to the City's minimum sheet design standards and the
168 new vehicle tNzps peg day generated by the proposed
development, along with the additional pedestrian and bicycle

tra, ffic generated by the proposed development will not be assured
of safe access via Oakleigh Lane." Rec p 1256-7 (emphasis
added).

In short, for the fifty-foot portion at the end of Oakleigh Lane, adjacent to the
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proposed PUD and providing the only access to the PUD dwellings, the City

found that the only way to have a safe transportation system is to have a 45 feet

wide right-of-way. That right-of-way must also have a paved section with

curbs, gutters and sidewalks. Without those improvements, the vehicles,

bicyclists and pedestrians "will not be assured of safe access via Oakleigh

Lane," Rec p 1257 (emphasis added).

The EPWD had no such concerns for the rest of Oakleigh Lane. That

section, which already exists and runs from the property's western border to

River Road, will be used by all 168 o~the estimated daily trips generated by the

proposed PUD. The existing portion of Oakleigh Lane was not built to current

City standards and here is what the EPWD said about the safety of that

segment,

"Oakleigh Lane has an approximate 19 foot wide paved surface,
but has not been improved to city standards, lacking curbs and
gutters, storm drainage, sidewalks, and street trees. As is typical
for unimproved local streets in the River Road area, i.e., those
streets which do not have paving, curb &gutter and sidewalks or
which have not been striped to identify dedicated travel lanes; the
expectation is that pedestrians and bicyclists will share the paved
surface with vehicles. Additionally, there is a tendency on dead
end streets such as Oakleigh for motorists to travel at slower, more
cautious speeds, because of the perceived narrowness of the street.
Until such time that property owners elect to improve Oakleigh
Lane to full City standards; including sidewalks, the existing paved
surface in Oakleigh Street will continue to adequately provide for
motorized and foot traffic, as well as for emergency vehicles and
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delivery services, p~ovicled the paved surface is not blocked by
parked vehicles. Since the existing paved surface provides safe
passage for two-way vehicular traffic, bicycles, pedestrians and
emergency vehicles, and. since there is nothing to suggest that the
impacts of the proposed. development will result in unsafe
conditions in Oakleigh Lane, it is appropriate to defer public
improvements via an irrevocable petition." Rec p 1268 (emphasis
added).

Neither the EPWD, the City or LUBA ever explained how to synthesize those

two very different views of the safety of a street that is not built to the City'

minimum standards.

These issues are important because the ordinances governing the

approval of PLTDs specifically require the PUD to address traffic and, in

particular, traffic safety. EC 9.8320{5) and (6) require the PUD to address

whether it has provided "safe and adequate transportation systems" and whether

it wi11 present a "significant risk to public health and safety." Those provisions

provide as follows:

It should be noted that, even though the City, Intervenor-Respondent and

LUBA all relied on this evaluation in discussing the safety of Oakleigh Lane

under EC 9.8320(5), the Public Works Department Report developed this

information in responding to EC 9.6503(3)(b), which addresses paving

improvements, not whether improvements should be made in the first place.

The Public Works Department Report did not actually provide any such

conclusion anywhere under its analysis of EC 9.8320(5) and (6). Instead, the

only analysis found in these sections or the report claim dire risks to safety if

Oaklegh Lane is not widened and improved to City standards.
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"9.8320 Tentative Planned Unit Development Approval
Criteria- General. The hearings official shall approve, approve

with conditions, or deny a tentative PUD application with findings

and conclusions. Decisions approving an application, or approving

with conditions shall be based on compliance with the following

criteria:

"{5) The PUD provides safe and adequate transportation systems

through compliance with the following:

"(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys,

and Other Public Ways (not subject to modifications set forth in

subsection (11) below).

"(b) Pedestrian, bicycle and transit circulation, including related

facilities, as needed among buildings and related uses on the

development site, as well as to adjacent and nearby residential

areas, transit stops, neighborhood activity centers, office parks, and
industrial parks, provided the city makes findings to demonstrate

consistency with constitutional requirements. ̀ Nearby' means uses

within ll4 mile that can reasonably be expected to be used by

pedestrians, and uses within 2 miles that can reasonably be

expected to be used by bicyclists.

"(c) The provisions of the Traffic Impact Analysis Review of EC
9,8b~0 through 9.8680 where applicable.

"(6) The PUD will not be a significant risk to public health and

safety, including but not limited to soil erosion, slope failure,

stormwater or flood hazard, or an impediment to emergency

response."

(b) Interpretation of Eugene Code.

The City's findings never addressed the inconsistencies between the

City's treatment of the two separate portions of Oakleigh Lane and LUBA
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elided the question entirely —simply agreeing with Respondents that the City

got it right. LUBA's Opinion fails to engage with the question that was raised

below and LUBA erred in its understanding of the question and, accordingly,

erred in its interpretation of the City code.

(i) EC 9.8320(5).

The opening portion of 9.8320(5) is a simple and straightforward

statement that an application for a PUD must provide "safe and adequate

transportation systems." LUBA affirmed the City's conclusion that the opening

provision, standing alone, was not an independent criterion and, instead,

compliance with EC 9.8320(5)(a), (b) and (c) suffices to comply with the

provision.$ In addition, LUBA held that EC 9.8320(b) required only that the

City "consider off-site circulation and connectivity for pedestrians and bicycles

along the entirety of Oakleigh Lane," but never explained the content of that

As LUBA concluded:

"The planning commission found that compliance with EC

9,8320(5) is demonstrated by compliance with Subsections (a), (b),

and (c) and that EC 9.8320(5) does not contain an independent

requirement to determine whether a PUD provides `a safe and

adequate transportation system' beyond determining compliance

with (a), (b), and ~c)." ER p 30 — 31.
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"consideration." ER p 32. In doing so, LL1BA skipped the difficult questions

raised by this assignment of error.

A correct interpretation of EC 9.9320(5) requires all of its subsections to

be read in concert with each other. This begins with the text of the opening

provision of EC 9.8320(5):

"(5) The PUD provides safe and adequate transportation systems
through compliance with the following."

That text supports LUBA's conclusion that compliance with the subsections of

EC 9.8320(5} fulfills compliance with the entire provision, but it does not

explain how that compliance occurs or how the subsections work together to

achieve that result. That explanation requires an understanding of the

interconnected nature of the subsections. Each of the subsections has the same

grammatical construction —the subsections contain no verb or subject; instead

they consist solely of a predicate that contains a portion of the entire

requirement.

Subsection (a) identifies the standard that applies to the components of

the "safe and adequate transportation systems":

"{a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys,
and Other Public Ways (not subject to modifications set forth in
subsection (11) below)."

That provision does not identify what must meet the standards in EC 9.6800 —

t •: i
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9,6875; the only reference for what must meet the standards is in the opening

provision of the section, i.e., the "transportation systems" that are required. of

the PUD. In other words, subsection (a) only tells us that the "transportation

systems" {whatever they are) must meet the City standards contained elsewhere

in the City's code.

Subsection (b) uses the same grammatical structure as subsection (a), but

it does not identify any standards. Instead, it identifies three specific

transportation elements {pedestrians, bicyclists and transit) that must be

analyzed for consistency with the standards when evaluating whether the PLTD

provides "a safe and adequate transportation system":

"(b) Pedestrian, bicycle and. transit circulation, including related
facilities, as needed among buildings and related uses on the
development site, as well as ~o adjacent and nearby residential
areas, transit stops, neighborhood activity centers, office parks, and
industrial parks, provided the city makes findings to demonstrate
consistency with. constitutional requirements. ̀ Nearby' means uses
within 1/4 mile that can reasonably be expected to be used by
pedestrians, and uses within 2 miles that can reasonably be
expected to be used by bicyclists."

In contrast to subsection (a), subsection (b) contains no standards. All it does is

identify elements of the transportation system that must be evaluated for

consistency with the standards in subsection (a).

Finally, subsection ~c) adds additional considerations, but only "where
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applicable":

"{c) The provisions of the Traffic Impact Analysis Review of EC
9.8650 through 9.8b80 where applicable."

Because the City concluded that the provisions of subsection (c) were not

applicable (a determination that is not at issue in this appeal), that subsection is

useful only to demonstrate a consistent structure with the rest of the ordinance

section. In particular, the requirements for a Traffic Impact Analysis Review

("TIA") in EC 9.$650 requires an evaluation of whether a development will

"contribute to traffic problems in the area, or result in levels of service of the

roadway system in the vicinity of the development." In short, a TIA requires

the analysis of land beyond just what is within. the boundaries of the PUD.

After reviewing this provision, LUBA concluded that:

"The plain language of EC 9.8320(5) requires the city to determine
that ̀ the PUD' meets the standards in (a). It does not require ̀ all
streets serving the PUD' to meet the standards if those streets are
not located within the PUD." ER p 31

Despite this narrow interpretation of EC 9.8320(5)(a), LUBA acknowledged

that, in contrast, EC 9.8320(5)(b) explicitly requires consideration of lands

outside the boundaries of the proposed PUD. LUBA never identified what

standards would apply in the evaluation of EC 9.8320(5)(b), nor did LUBA

explain how the restricted scope that LUBA attributed to EC 9.8320(5)(a)

squared with the explicitly broader scope LUBA acknowledged for
tJCTOBER 2Q 14
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EC 9.8324(5)(b).

LUBA's interpretation misconstrues the text and context of EC 9.8320(5)

and, contrary to the requirement of ORS 174.010, leaves EC 9.8320(5)(b) bereft

of meaning. Subsection (b) simply notes that, whatever must be required to

show safe and transportation systems, that requirement must apply to "adjacent

and nearby [within 1/a mile for pedestrians and 2 miles for bicycles] residential

areas, transit stops, neighborhood activity centers, office parks and industrial

parks." If the standards in EC 9.8320(5)(a) do not apply in the evaluation of EC

9.$320(5)(b), what standards do apply? The only way to read EC 9.8320(5) and

give effect to all portions of the provision is to find that, overall, the section

requires "safe and adequate transportation systems." Subsection (a) states the

specific applicable standards and subsection (b) enumerate several

transportation modes where those standards apply.9

As LUBA recognized, a portion of subsection (b) requires the City ~o "make

findings to demonstrate consistency with constitutional requirements."

However, the City never even began that evaluation; as noted elsewhere, the

EPWD never analyzed EC 9.8320(5)(b) — it skipped directly from EC

9.8320{5)(a) to EC 9.8320(5)(c) without discussing subsection (5)(b). Rec p

1265. Although the "constitutional requirement" provision could alter the

City's analysis, it does not allow the City to simply ignore the provision

entirely,
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(ii) EC 9.8320(6).

EC 9.8320(6) provides an additional backstop to the requirements in EC

9.8320(5). LUBA's Opinion, on ER p 29, misstates the requirements of that

provision as follows:

"as relevant here, EC 9.8320(6) requires the city to find that ̀ the
PUD wi11 not be a significant risk to public health and safety
or an impediment to emergency response. "' ER p 29.

That is not what the code provision requires. EC 9.9320(6) provides as follows:

"(6) The PUD will not be a significant risk to public health and
safety, including but not limited to soil erosion, slope failure,
stormwater or flood hazard, or an impediment to emergency
response." (Emphasis added.)

EC 9.8320(6) is an all-encompassing requirement to maintain safety for the

PUD; not just for its residents, but for the benefit of the public's "health and

safety." The provision is not limited solely to the elements identified in the

The proper way to evaluate this issue was demonstrated. in the recent case of

Butte Conservancy v. City of Gresham, 52 Or LUBA 550 {2006). Once a city

determines that a proposed development requires infrastructure improvements,

the city had achoice — it may approve it with conditions requiring those

improvements or it may deny the applications. If the improvements cannot

constitutionally be imposed, the City cannot simply shift the impacts of the

development onto the neighbors and future residents. If the development cannot

be safely developed without imposing unconstitutional conditions, the City

should have rejected the application rather than finding a different standard for

a different section of the same local. street that is subject to the same safety

concerns.
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language of the provision, but is open-ended ("including, but not limited to . .

."). As discussed above, the EPWD analysis found that a less than full build-

out of Oakleigh Lane would raise significant safety concerns (at the very least

where Oakleigh Lane is adjacent to the proposed development site) and,

whether or not EC 9.8320(5) requires the improvement of the existing portion

of Oakleigh Lane, EC 9.$320(6) does require the City to at least evaluate the

safety of the entire length of Oakleigh Lane.

Even if EC 9.8320(6) were not an open-ended provision, at the least, it

clearly requires that a PUD cannot be "an impediment to emergency response."

The only evidence in the record addressing emergency response states that the

proposed PUD would be an impediment to emergency response unless certain

steps were taken:

"The existing paved surface in Oakleigh Street will continue to
adequately provide for motorized and foot traffic, as well as for
emergency vehicles and delivery services, provzded the paved
sur. face is not blocked by parked vehicles." Rec p 1268.

Despite this explicit qualification, the City never took any steps to ensure that

no parking would occur on the paved portions of Oakleigh Lane and., therefore,

the City erred by concluding that the proposed PUD complied with EC

9.8320(6).
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{c) LUBA's Errors.

As discussed above, LUBA fundamentally misinterpreted EC 9.8320(5)

and (6) and that misinterpretation led to several additional errors.

For example, on page 32 of its opinion, LUBA acknowledges that EC

9.8320(5)(b) applies to land outside the boundaries of the PUD, including

potentially the existing Oakleigh Lane, but says that the City found the existing

Oakleigh Lane to be safe. In the first instance, as noted in footnote 10 above,

the EPWD never analyzed subsection (5)(b) at all. Even if the report's

comments under an entirely different criterion1° could support a finding related

to EC 9.8320(5)(b), the comments by the EPWD contained a critical caveat that

the street would not be safe if cars were allowed to be parked on the paved

surface of the street.

More importantly, LUBA mischaracterized the argument that was made.

LLTBA says "Conte is simply mistaken when he argues that the city failed to

consider off-site circulation and connectivity for pedestrians and bicycles along

the entirety of Oakleigh Lane." ER p 32. Conte actually argued that the

conflict between the safety analysis of (1) the adjacent portion of Oakleigh

~° The quoted portion of the Public Works Department Report was actually

analyzing EC 9,65Q5(3), Rec p 126$.
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Lane at Rec pp 1256 — 58 and (2) the existing section of Oakleigh Lane at Rec

pp 126$ — 69, was never resolved.

As noted above, that first analysis said that a 45 foot right-of-way is

required to meet the safety standards of EC 9.8320(5) and (6). Rec pp 125b —

57, However, the second analysis said that the existing conditions are

adequatel ~ Rec p 1268.

Similarly, LUBA dismisses Conte's concerns with the safety of the

transportation system by noting that EC 9.6870 applies only to "dedicated"

streets. ER p 31. Once again, LUBA accepted the framing of the issue by the

City and avoided engaging the real issues. The issues are whether the

Applicant has provided "safe and adequate transportation systems" and whether

the PUD will be a "significant risk to public health and safety." Those

questions have only a tangential relationship to any dedication requirement.l2

11 As noted. elsewhere, the adequacy is premised on ensuring that "the paved

surface is not blocked by parked vehicles," Rec p 1268, which is nowhere

guaranteed in the challenged decision.

lZ EC 9.8320(5) is an approval criterion that must be met —the PUD must

provide "safe and adequate transportation systems." EC 9.8320(5) does not,

however, require that the applicant dedicate right of way or make improvements

beyond constitutional requirements. The City and LUBA took the odd position

that the standards referenced in EC 9.8320(5)(x) do not apply to Oakleigh Lane

because the standards apply only to streets "dedicated" by the applicant.
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The first issue that must be addressed by the City is whether the transportation

systems are safe and adequate and whether there are risks to public health and

safety. If no such risks are present, then the dedication issue does not even

arise. It is only if the question is answered in the affirmative that the City

moves on to look at the question of whether dedicated property could resolve

the safety risk. If so, then, and only then, does the City look to whether it can

require that dedication consistent with constitutional limitations. The city's

analysis in this case conflated the two analyses and avoided answering the first,

and primary, question of whether the proposed development presents a safety

risk by simply finding that nothing could be done in any event. The inevitable

result of this approach is to avoid addressing public safety entirely and cannot

Nothing in the code supports such an interpretation with respect to the minimum

right-of-way. A street such as Oakleigh Lane would either meet the 45-foot

right-of-way standard in EC 9.6870, in which case the criteria is met; or to meet

the standard, additional right-of-way would have to be dedicated and therefore

fall within the language of EC 9.6870. LUBA's decision allows the City to

avoid the question presented by EC 9.8320(5) by applying EC 9.6870 only to

property "dedicated" by the applicant, rather than measuring all of Oakleigh

Line against the City's standards. Limiting the application. for the criterion in

this way actually serves to eliminate it. In short, the City takes the position that

it cannot require Oakleigh Lane to have the necessary right-of-way because the

Applicant did not dedicate Oakleigh Lane, thereby entirely avoiding the

relevant analysis of what standards must be met by Oakleigh Lane to be

adequate and safe, as required by EC 9.8320(5),

~~Z~tC~ ~Ti.~lj[~



36

be squared with. the language of the code

THIRD ASSIGNMENT 4F ERROR: LUBA Erred in Concluding that the
City Had Imposed a Dedication for the Right-of-Way for the Portion of the
Property Adjacent to the Proposed PUD that Satisfied the Requirements of
EC 9.8320(5)(a).

1. Preservation of Error.

Conte argued that the City did not ensure that 4akleigh Lane would have

adequate right-of-way for the portion adjacent to the Proposed PUD to meet the

requirements of the City code and to provide a safe and adequate transportation

system. LUBA Rec 462 — 65. LUBA rejected that argument. ER p 35 — 6.

This issue was preserved.

2~ Standard of Review.

In this Assignment of Error, Petitioners challenge LUBA's findings as

inadequate. As noted above, local governments must specifically articulate

their findings and explain. how the evidence factored into its decision. 1000

Friends of Oregon v. Metro, 174 Or App 406, 410, 26 P3 d 1 S 1 (2001). If the

City has not specifically articulated and explained its findings, it is not the

Court's function to "make assumptions and draw inferences from other portions

of the local government's findings in order to surmise what the local

government's decision really was." Icl,, at 411. As the Supreme Court noted

some time ago:

• t: 1 ~
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"We wish to make it clear that by insisting on adequate findings of
fact we are not simply imposing legalistic notions of proper form,
or setting an empty exercise for local governments to follow. No
particular form is required, and no magic words need be employed.
What is needed for adequate judicial review is a clear statement of
what, specifically, the decision-making body believes, after
hearing and considering all the evidence, to be the relevant and
important facts upon which its decision is based. Conclusions are
not sufficient."

Sunnyside Neighborhood v. Clackamas Co. Comm., 280 Or 3, 21, 569 P2d 1063

(1977); see also Ma~tzn v. Board of Parole, 327 Or 147, 157, 957 P2d 1210

{ 1998).

3. Argument.

EC 9.8320(5) requires the Applicant to provide safe and adequate

transportation systems for its proposed PUD. One component of the

transportation systems compliance with EC 9.8320(5)(a) is compliance with

subsection (a), requiring the applicant to meet the standards in EC 9.6875,

which sets the "standards for streets, alleys and other public ways." All parties

have acknowledged that, under EC 9.6875, the minimum. right-of-way for the

street to be constructed adjacent to the proposed PUD is 45 feet. As discussed

at length above, the only significant evidence in the record regarding the safety

of Oakleigh Lane adjacent to the proposed PUD came from the EPWD Report

at Record pp 1256-7,
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The difficulty with the EPWD analysis is that it explicitly reaches the

conclusion that Oakleigh Lane must have a 45 foot wide right-of-way or all

vehicular, bicycle and pedestrian traffic "will not be assured of safe access" on

Oakleigh Lane, and therefore would not be consistent with the approval

criterion in EC 9.8320(5)(a) or (b). However, the approval issued by the City

results in a right-of-way that will be only 42.5 feet wide —and there is no

analysis at all of whether that would be a safe width or not.

In its Final Opinion and Order, LUBA regurgitated the City's response to

this issue and agreed with the City that "constitutional limitations placed. on the

City by the Fifth. Amendment to the U.S. Constitution allow the city to require

dedication at most one-half of Oakleigh Lane" and, therefore, "Conte has not

demonstrated that EC 9.6870 or any other authority allows the city to require

Meadows to dedicate more than one-half of Oakleigh Lane." ER pp 35-6.

LLTBA misunderstood the argument and erred by accepting the City's framing

of the issue.

There was no argument that the applicant had to dedicate more property.

Instead, the argument noted that the only evidence in the record indicated that

full build-out of Oakleigh Lane was required in order to provide safe access:

"It is in the public's interest to have Oakleigh Lane consist of 45
feet of right-of-way through the development site's entry drive

• 

•: 
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aisle ... in order to ensure safety for pedestrians, bicyclists and
motorists traveling on Oakleigh Lane (a low-volume street), to
ensure the efficient provision of emergency services and ~o
guarantee that the proposed development and adjacent properties
are accessible via Oakleigh Lane." Rec p. 1256.

Conte's argument was not that the applicant had to dedicate all of the 25 feet

necessary to provide the required 45-foot right-of-way. Rather, Conte argued

that the City had to adopt a condition of approval that would ensure Oakleigh

Lane would have the required 45 feet of right-of-way. Alternatively, the City

could have explained how a 42.5 foot wide right-of-way was safe when the only

analysis in the Record13 found that a 45 foot right of way was required to avoid

significant risks to motorists, bicyclists and pedestrians.

The City never analyzed the impacts of a narrower street, and the only

evidence in the record asserted that a 45-foot right-of-way was essential for

safety. LUBA's decision once again conflated the constitutional assessment

with the safety assessment. The City first determined what was required to

provide a safe and adequate transportation system and reached the conclusion

that a 45 foot wide right of way was required, based on the City's adopted street

standards. The City then reviewed whether that decision was consistent with

13 The analysis prepared by the City's Public Works Department and concurred

in by the Applicant's traffic engineer.

• •: i



Constitutional Standards and concluded that it could require the applicant to

dedicate 22.5 feet of those 45 feet. It never took the third step and reconciled

those two conclusions and determined that the dedication, resulting in only a

42,5 foot right-of-way would be safe. Has the City considered this result, the

City might have then determined that something less than the City's normal

standard was sufficient for a safe system on Oakleigh Lane. Alternatively, the

City could have adopted a finding that an additional 2.S feet right-of-way

dedication was feasible through various means and consequently adopted a

condition of approval requiring this portion of Oakleigh Lane to have a 45-foot

right-of-way, leaving the means of obtaining the additional 2.5 feet unspecified.

But the City took neither of these steps and instead approved. a decision clearly

inconsistent with its own findings.

An analogy to other required public systems might help elucidate the

problem. If the City determined that adequate wastewater treatment could only

be provided through the use of a larger pipe downstream on someone else's

property, the City could require that wastewater system be in place, as long as

such a facility wasn't precluded as a matter of law. While the City could not

impose a burden of installing that new pipe that exceeded the constitutional

limitations of Dolan v, City o, f Tigard, 512 US 3 74 { 1994), the City also could

~~Z~11 r!] ~ ~I i~Ill C
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not approve the application with an inadequate sewage treatment system that

would allow the impacts of the new development to create to unsafe conditions

on either the applicant's property or the neighbors.

While transportation is different than sewage, facilities for both must be

adequate and safe, and the proper interpretation of the City's code in EC

9.8320{5) and (6) serves exactly that purpose. While constitutional limitations

constrain how much of the burden an applicant can be required to assume, they

do not in any way negate or diminish the safety standards that must be met to

protect neighbors of future residents.

The City must reconcile the two conclusions it reached; first, that a 45-

foot right-of-way was required to protect public safety, and, second, that it can

exact no snore than 22.5 feet from this Applicant. The result of the two

combined conclusions inevitably leads to a right-of-width that is not consistent

with City standards and not consistent with the City's findings regarding the

safety of Oakleigh Lane. LUBA's decision must be remanded and the City

must be required to reconcile the two conclusions.

For all of the above reasons, LUBA's decision must be overturned.

~~ 1: i ~
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DATED this 1st day of October, 2014.

GARVEY SC ERT BARER
>~

By 
w e__

William K. Kabeiseman, Bar #944920
Telephone: (503) 228-3939
Fax: (503) 226-0259
E-Mail: billkab@gsblaw.com
Attorneys for Petitioners-Appellants
Paul Conte and Simon Trautman
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OAKLEIC~H-MCCLLIRE NEIGHSOR.S,
BRYN TH~MS, SANDY THOMS, TAS~MY CRAFTON,
KAREN FLEENER-GOULD, SCOTT FLEENER GC)ULD,
CECELIA BAXTER HEIN'TZ and PAUL BAXTER HEINTZ,

Petitioners,

PAUL CONTE,
Inte~veno~-Petitioner,

vs.

CITY OF EUGENE,
Respondent,

OAKLEIGH MEADOWS CO-HOUSING, LLC,
IntervenorRespondent.

LUBA No. 2014-001
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Appeal from City of Eugene.

Lauren C. Regan, Eugene, filed. a petition for review and argued on
behalf of petitioners. With her on the brief wa.s Justice Law Group.

Paul Conte, Eugene, filed a petition for review and argued on his own
behalf.

Anne C. Davies, Assistant City Attorney, Eugene, filed the response
brief and argued on behalf of respondent.
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Zack P. Niittge, Eugene, filed response briefs and argued on behalf of

intervenor-respondent. With him on the briefs were Hutchinson, Cox, Coon,
Onr &Sherlock PC.

RYAN, Board Chair; BASS~-I.~.M, Board Member, participated in the
E~~C1S10Il.

H4LST`LTN, Board Member, did not participate in the decision.

• .. 08/21/2014

You are entitled to judicial review of this C}rder. Judicial review is
governed by the provisions of {JR.S 197.850,
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op~~o~ by xy~.
~ rtaTURE o~ TmE ~Ec~s~o~t
3 Petitioners appeal a decision approving a tentative planned unit

4 development application.

5 MOTION TO T~RVENE

6 In an order dated May 1, 2014, we previously granted intezvenor-

7 respondent Oa1~leigh Meadows' (Meadows) motion to intervene on the side of

8 the city, intervenor-petitioner Paul Conte's {Cone's) motion to intervene on

9 the side of petitioners Oakleigh-McClure Neighbors et al (Neighbors}, and

10 intervenor-petitioner Simon Trautman's (Trautman's) motion to intervene on

11 the side of Neighbors. Oakleigh-McClure .11~eighbors v. City of Eugene, _ Or

12 CUBA _(CUBA No. 2014-001, Order, May 1, 2014). Tn its response brief,

13 Meadows renews its previous objection to Trautman's motion to intervene,

14 arguing that Trautman's motion to intervene was not timely filed under ORS

1S 197.830{7), which requires that "[w]ithin 21 days after a notice of intent to

2 6 appeal [NITA] has been filed with [CUBA]" a person who appeared before the

l.7 local government may file a motion to intervene in the appeal. OR.S

18 197.83Q(7){c) provides that failure to file a motion to intervene with CUBA

~. 9 within 2 i days after the I~IITA is filed "sha11 result in denial of the motion to

20 intervene."

21 Neighbors filed their TTITA on 3~anuary 3, 2Q14. Under ORS 197.830{~,

22 the deadline for intervention in the appeal e~ired on January 24, 20 J.4.

23 Trautman filed his motion to intervene on March 1l, ZQ14, 68 days after the

24 NTTA was filed. As we explained in our May 1 order, as required by OAR

25 bb 1-010-00 i 5(2) and (3){f~(A}, on January 3, 2014, Neighbors served copies of

25 the ~1ITA. on "[a]ny ~ * ~ person to vahom written notice of the land use

Page 3
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i decision or limited land use decision was mailed as shown on the governing

2 body's records,"~ However, after the VITA was filed, the city discovered that

3 it had failed to mail notice of the decision. to all persons who participated orally

4 or in writing during the proceedings before the city, and an February 4, 2014,

5 after the 21-day deadline for intervention had expired, the city subsequently

5 provided a second mailed notice of the decision to the remaining persons

7 entitled to notice of the decision. The city then presumably provided an

8 updated Iist of "[a]ny ~` ~ ~ person to whom written notice of the Iand use

9 decision or iimited land use decision was mailed as shown on the governing

10 body's records" to Neighbors. Thereafter, on February 20, 2014, I~Teighbors

11 provided a certificate of service to LUBA certifying that Neighbors served a

22 copy of their NITA ox~ add.itional persons whom the city identified as being

13 mailed written notice of the decision on February 4, 2014, and who were. thus

14 entitled to ba served with a copy of the I~IITA under OAR 661-010-00 I S(2) and

15 {3}(~(D). One of those additional persons was Trautman. On March 11, 2014,

16 68 days after the notice of intent to appeal was filed, and 20 days after being

17 served with a copy of the NITA., Trautman moved to intervene on the side of

1$ Neighbors in the appeal.

19 Trautman's Late filing of his motion to intervene undoubtedly occurred

20 because the city failed to initially mail notice of the decision to all persons who

1 OR.S 19"7.830{9} requires the petitioner to serve copies of the 1vITA on th.e
"the applicant of record, if any, in the * ~ *proceeding." The requirement. to
serve copies o~ the TIITA on "[a]ny '~ * *person to whom written notice of the
land use decision or limited land use decision was mailed as shown on the
governing body's records" is entirely a requirement of LITBA'~s rules of
procedure and has no counterpart ua the statutes governing LtJBA's revzew
procedures.
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1 participated orally or in writing during the proceedings, and thus provided

2 inaccwcate and incomplete information to Neighbors about who should be

3 served with a copy of the NiTA under OAR 661-014-0015(3){~(D).

4 Tn our May 1, 2014 order, we relied on our order in 1lfountain T~'est

S Investment Copp. v. City o, f Silverton, 38 Qr LUBA 932, 934 {2000), to

6 conclude that we would not deny Trautman's motion to intervene where the

7 delay in filing the motion to intervene was attributable to the city's failure to

8 provide required notice of the decision to all parties entitled to notice and its

9 corresponding failure to provide Neighbors with complete information for

10 purposes of satisfying their service obligations under OAR 661-010-4Q15(2}

11 and (3){~(D). Tn mountain i3~est Im~estment, the petitioner failed to serve. a

12 copy of the Afi'TA on the applicant of record, as required by 4RS 197.830{9)

13 (and OAR 661-010-0015(2} and {3){~(C)). The applicant moved to intervene

14 as soon as it became aware that the I~T.[TA was filed, and in fact, prior to being

15 served with a copy of the I~TITA. ~VVith little discussion, we concluded that "in

15 [that] circumstance we do not believe ORS 197.830{7) requires that the motion

17 to intervene be denied." fd.

18 On reconsideration of Trautman's motion to intervene and Meadows'

19 arguments, we conclude ,that ORS 197.830(7){c) requires us to deny

20 Trautman's late-filed motion to intervene. Trautman failed to file his motion to

21 intervene within 21 days after the TTITA was filed, and in that circumstance

22 ORS 197.830{7)(c) provides that such failure "shall result in a denial of the

23 motion to intervene." Even in the circumstances presented here, where the late

24 filing occurred as a result of the city's recordkeeping and mailing errors and

2S where denying elate-fled motion to intervene in that circumstance is arguably

26 ~ inequitable, LUBA must strictly adhere to deadlines imposed by statute, .Lange-

.. Page 5
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1 Luttig v. City of Beaverton, 38 Or LUBA 909, 910 (2oao). To the extent

2 Mountain west IYcvestment recognizes an excep~on to the statutory deadline for

3 intervention for a party who is the applicant of record and is not served with a

4 copy of the NITt~ as required by ORS 197.830{9) and LUBA's rules,. and

5 consequently files its motion beyond the 21-dad deadline in 4RS

6 197.830{7}{c), Mountain West Investment provides no basis for us to grant

7 Trautman's late-filed motion to intervene.

8 Trautman's motion to intervene is denied.2

9 STANDING

10 Meadows argues that petitioners Tammy Crofton, Karen Fleener-Gould

21 and Scott Fleener-Gould lack standing to appeal Y.he challenged decision to

i 2 LUBA, because they participated on.~.y during the proceedings before 'the

13 hearings officer, and failed to pax-~icipate in the proceedings on the appeal of

14 the hearings officer's decision before the planning commission. According to

l5 Meadows, their failure to participate zn the local appeal means that hose .

16 petitioners failed to "e~.aust" their administrative remedies as required by

17 +~JRS 197.825(2).3

2 Because we deny Trautman's motion to intervene, we do not consider his
petition for review, 1Vleadow's response brief in response to his petition for
review, the reply brief, or Meadows accompanying motion to take evidence and
the response to it.

3 (JRS 197.825(2} proviides in relevant part:

"{2) The jurisdiction of the board:

"{a) Is limited to those .cases zn which the petitioner has
exhausted all remedies available by sight before
petitioning the board for review[.j"

~~ Page 6
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1 Neighbors does not respond to Meadows' challenge to the three named

2 petitioners, which presents a novel and complex issue regarding the meaning of

3 the ORS 197.$25{2) requirement that a petitioner must e~aust available

4 administrative remedies. However, we conclude that we need not resolve that

5 challenge. The petitioners whom Meadows challenges filed the same NTTA as

E> Neighbors and multiple other petitioners, all of whom filed the same petition

7 for review and are represented by ~.ie same attorney. There is no indication that

8 the challenged petitioners are pres~nttinng issues that are different from any of

9 t1ae other petitioners joining in the NTTA and the appeal. Accordingly,

14 resolving the issue would lengthen an already .lengthy opinion and would have

11 no bearing on our jurisdiction over. the appeal, or the merits of the appeal, since

12 there is no question that the other petitioners appeared before the planning

13 commission. For those reasons, we decline to dismiss petitioners Tammy

14 Crofton, Karen Fleener-Gould and Scatt Fleener-Gould.

15 REPLY BRIEFS

16 Neighbors and Conte each move far permission to file a. reply brief to

17 respond to new matters raised in the response briefs. The reply briefs are

18 allowed.

19 FACTS

2Q Meadows applied for tentative planned unit development (PUD)

21 approval fora 29-unit residential development on 2.3 acres of land zoned low

~2 density residential (R-1}. The only access to the subject property is via

23 Oakleigb Lane, an e~tlwest street that xuns from its western intersection wi~Ii

24 River Road approximately 850 feet to the subject property. The subject

i` Wage 7
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1 property is located adjacent and to the south of Oakleigh Lane, and is adjacent..

2 to a city park on the east, and single ~ami~y dwellings and vacant land zoned

3 residential on its nor :, west, and south.. Oakleigh Lane terminates at

4 appro~mately the mid-point of the northern bounda3y of t.Yie subject property.

5 Existing 4akleigh Lane has a 19-food wide unstriped, paved surface and lacks

6 curbs and gutters, storm drainage, and sidewalks.

7 The PUD proposes seven buildings containing between two and five

8 one- and two-story dwellings, for a total of 28 dwellings, and atwo-story

9 common building that also contains bedrooms and a kitchen, located an the

-i4 center of the seven residential dwelling buildings. Buildings 1 and 2 are

~: l: proposed to be located along the northern property boundary, and Building 1 is

12 adjacent to Oakleigh Lana, while Building 2 is adjacent to a future proposed

13 hammerhead turnaround at the end of Oakleigh Lane. The PUD proposes to

14 locate on-site parking {garages and carports) and xrash facilities along the

1 S western property boundary, and to screen those parking and trash facilities and

16 .the buildings containing dwellings that are located in the western and southern

17 portions of the property with an 8-foot-ta.il concrete wa11 bordered by

18 espaliered trees. Record 1036. A garden area is proposed for the southeastern

].9 boundary of the property.

20 As we discuss in more detail later in this opinion, the city required

21 Meadows to dedicate a 22.5 foot strip of land for right of way purposes along

22 Oakleigln Lane, and a l.3 foot strip of land from the point at which Oakleigh

23 Lane terminates on the property boundary to the eastern property boundary; to

24 accommodate (1) a future hammerhead turnaround to connect to the adjoining

25 property to the north, in the event it fiarther develops, and {2) a bike and

26 pedestrian Bath to connect to the adjacent paark to the east of the property.

....i` Page 8
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1 However, the city approved a temporary emergency hammerhead turnaround

2 _that is located entirely on the western portion of the subject property until the

3 property to the north of ~thhe subject property is developed and the hammerhead

4 turnaround can. be built.

5 The hearings officer held a hearing on the applicatzon anri approved it

6 with conditions. Petitioners and others appealed the hearings officer's decision

7 to the planning comani.ssian, and the planning commission affirmed the

8 hearings officer's decision. This appeal followed.

9 NEIGHBORS' FIRST ASSIGNMENT OF ERROR

10 EC 9.8320(.11)(a)(z009) requires t11e PUD to comply with density

11 requirements for the R 1 zone that are set out in EC Table 9.2750.4 Table

~.2 9.275fl specifies a m~imum net density of 14 units per acre. EC 9.2751 { 1)(b)

13 defines "net density" to mean "the number of dwelling units per acre of land in

i 4 actual. residential use and reserved for the exclusive use of die residents in the

1S development, such as common open space or recreation facilities." EC

16 9.275 i { 1){c)(1 j fiu-tiher provides that "[t]he acreage of land considered part of

17 the residential use sha11 exclude public and private streets and alleys, public

18 parks, and other public facilities."

19 Tn their first assignment of error, we understand Neighbors to argue that

20 the city's finding that th.e density requirement in EC Table 9.2750 is met is not

`~ Ordinance 20521, which took effect on March 1, 2014, renumbered EC
9.8320 sections {10} through (I6) to sections (9) tbrough {15). Therefore, the
numbering scheme in the on-line version of EC 9.$320 is not the numbering
scheme that applied at the time the decision was rendered. For example, EC
9,8320(11}(a){2009) is now numbered EC 9.8230(1Q)(a)(2014). The two
provisions are zdenticai aside from the numbering.

Page 9
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1 supported by substantial evidence in the record and is inadequate. flRS

z
2 197.$35{9)(a)(C); OILS 227.173(3).

3 A. Motion to Strike/Waiver

4 Neighbors include in Appendices 2 and 3 to the petition for review a

5 number of documents that are not included in the retard. The petition for

6 review relies on those extra-record documents to support Neighbors' argument

7 that the planning commission's decision that the PUD meets the net density

8 requirements is not supported by substantial evidence in therecord.

9 The city moves to strike the portions of Appendices 2 and 3 ~kiat are not

14 ~ included in the record, and any argument that relies on those appendices. T'he

11 city also argues ghat an issue that Neighbors raise in their first assignment of

12 error that alleges that the total acreage of the subject property zs less than 2.3

13 acres was not raised in the appeal statement to the planning commission, as

14 required by Eugene Code (EC) 9.7655(3), and therefore Neighbors are

1 S precluded from raising that issue for the first time at LUBA.S

l.6 Neighbors do not really dispute that the documents included in

17 Appendices 2 and 3 are not included in the record but respond that the

i 8 documents are "based upon the actlaal record (with references included) and

~ EC 9.7655(3) provides that for an appeal of a hearings officer's decision:

"The appeal shall include a staxement of issues on appeal, be based
on the record, and be limited to the issues raised in the record that
are set out in the filed statement of issues. The appeal statement
shall explain specifically how and hearings official or historic
review board failed to properly evaluate the application or make a
decision consistent with applicable criteria. The basis of the
appeal is limited to the issues raised during the review of the
original application."

Page 10
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1 were compiled to assist the decision-maker with regard to detailed

2 measurements and data. that are critical to determine the accurate net density."

3 2~Teighbors' Reply Brief 1.

4 LUBA's review is limited to the record filed by the local government.

5 ORS 197.835(2). Portions of the two appendices are not included in _the

b record, and based on Neighbors' reply, they appear to be offered for their

7 evidentiary value. T'he city's motion to strike the portions of Appendices 2 and

8 3 not included in the record is granted. With regard to striking the portions of

9 the petition for review that the city contends relies on those appendices,. LITBA

10 disregards any allegations of material fact that are not supported by the record.

11 However, a lack of evidentiary support for arguments and factual allegations in

12 a response bxief is not a basis for striking those portions of the brief. Hammack

13 &Associates, Inc. v Washington County, I b Or LUBA 75, 78, a, ff'd .89 Or App

14 40, 747 P2d 373 (1987).

15 Where EC 9.7655(3} requires that fhe issues to be raised in a local appeal

1(a must be stated in the notice o~ Iocal appeal, those issues must be identified in

17 the local notice of appeal or the issues are not preserved for review. 1V~iles v.

18 City of Florence, 190 Or App 500, 510, 79 Pad 382 (2003) {a party mad not

19 raise an issue at LUBA if no party specified the issue as a basis for appeal

20 before the local appeal body). Neighbors do not respond to the city's

Z 1. e~austzon waiver argument. We agree with. the city that absent any showing

22 that Neighbors raised the issue of the accuracy of the city's calculation of the

23 total acreage included in the subject property in their appeal statement to the

24 planning commission, that issue may not be raised for the first time at LUBA.

.. ~ Page 11



1 B. The City's Decision

2 We understand Neighbors to argue that Elie city improperly construed EC

3 9.2751 { I)(b) and EC 9.2751(1){c)(1) by including acreage that is encumbered

4 by easements for sewer and water lines in calcula#ing the net density of the

5 deveiapment.6 ORS 197.835{9){a)(D). According to Neighbors, the easements

5 are "other public facilities" that EC 9.2751(1){c){ 1) requires be excluded from

7 the acreage that .is considered part of the residential use, and are also not

8 "reserved for the exclusive use of the residents in the development" and for that

9 reason should not be included in the acreage of land considered part of the

10 residential use.

1 i The staff report calculated the net density of the proposed PUD by t~~lcing

12 the total square feet included in 2.3 acres (102,808), and subtracting (1) the

l.3 square footage of the right of way dedications being required {4,024) and (2)

14 the square footage of the area encumbered by the sewear easement along the east

1S property line (3,230), to conclude that the property contains 95,554 square feet

16 of net area and an allowable density of 30 units per acre. Record 1007-0$.

I7 The hearings officer disagreed with the staff s exclusion of the sewer

18 easement area from the acreage of land considered part of the residential use,

19 and concluded that areas encumbered by easements are not "other public

20 facilities" that must be excluded from the calculation of net density within the

21 meaning of EC 9.2751{1){c)(1);

6 As far as we can tell, Meadows agreed to grant an easement to the Eugene
water and Electric Board (EWEB) for construction of a water line on the
property, but that easement had nod been granted at the time the decision was
rendered.

... Page 12
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1 "EC 9.2751(1 }{c} sets forth areas that must be excluded from the
2 net density calculation. 'Those exclusions include `public and
3 private streets and alleys, public parks an~i other public facilities.'
4 The neighbors assert that easements that might accommodate
S public facilities like water and sewer lines must be excluded. The
~ applicant argues that easements are not the same as `public
7 facilities' and are not required to be excluded.

8 "The ~ Hearings Official agrees with the applicant. EC
9 9.27 ~ 1(1)(c}{ 1 } uses ~e specific language ̀ public facilities.' The
10 provision does not include the word ̀easements.' If the provision
11 was intended to exclude easements it would so state.. Adding that
12 concept to the provision would violate ORS 174.010. Public
13 facilities are not defined in EC 9.0500. However, ̀public facility
14 projects' are defined in the Mefiro Plan. Those definitions
15 contemplate above ground physical structures such as water
16 reservoirs, pump stations, and drainage or detention ponds. The
17 Hearings Official has not been directed to~ information in the
I8 record that would necessitate removing the land area associated
19 with easements where t~.e infrastructure that utilizes the easement
20 is below ground. Therefore, none of the easements identified by
2I the opponents must be excluded from the net density calculation —
22 including the sewer easement on the eastern boundary." Record
23 381.

24 The planning commission affirmed the hearings officer's conclusion that EC

25 9.2'751(1){c)(1) does not require the area encumbered by t1~e sewer easement to

26 be excluded, but also pointed out that staff excluded the sewer easement area

27 and found that even without the sewer easement area the PUD still complies

28 with the net density requirement of 14 units per acre. Record 14.

29 We understand Neighbors to rely on #.he definition of "net density" in EC

3 0 9.2751(1){b) to argue that the city erred in failing to exclude areas of the

31 property that are encumbered by the sewer easement, because those areas

32 encumbered by easements are not "in actual residential use and reserved for the

33 exclusive use of the residents in the developmentj.]" Neighbr~rs' Petition for

s ~_

!' i ~ ~• ,~



ER-14

1 Review 15-16. The city and Meadows {together respondents) respond that the

2 hearings officer's interpretation of the relevant EC provisions is correct, and

3 nothing in EC 9.2751 { 1)(c) or EC 9.2751 { i ){b) supports Neighbors'

4 interpretation that areas subject to an easement must be excluded from the

5 calcuiati4n of net density.

6 We review the planning commission's interpretation to determine

7 whether it is correct. McCoy v. Lznn County, 90 Or App 271, 275, '752 P2d 323

8 {1988). We agree with respondents that the planning commission's

9 interpretation of EC 9.2751(1){b) and (1}(c) is correct and gives effect to the

l.0 entire provision and each of its parts. T'he planning commission's intearpretation

11 is consistent with ~Iie egress language of EC 9.2751(1)(c)(1), which does not

12 include "easements" in the list of areas to be excluded. Neighbors' profferred

l.3 interpretation, on the confra~y, reads the phrase "reserved for the exclusive use

1.4 of the residents in the development" in isolation vuithout harmonizing the entire

i S provision.

i 6 Neighbors' first assignment of ezror is denied.

i 7 NEIGHBORS' SECOND AND THIRD ASSIGNMENTS OF

18 ERROR/CONTE'S SECOND AND T~ ASSIGNTV~NTS OF ERROR

19 Neighbors' second and third assignments of error and Conte's second

20 and third assignments of error challenge the city's decision that the PUD

21 complies with EC 9.8320(3), {4)(b}, (11)(a}, (12) and (13). Neighbors' second

2~ and third assignments of error include a number of overlapping and poorly

23 developed or undeveloped. arguments. We address each assignment of error

24 and each argument in each assignment of ez~ro~ below to the extent the

ZS assignment of error sets out a cognizable argument.
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~~
1 A. Setbacks (EC 9.8320(11){a))

2 EC 9.8320(1 i)(a){2009) requires the PUD to comply with various

3 development stanndards, including setbacks. EC Table 9.2 50 specifies a

4 minimum front yard setback for buildings of i 0 feet from t~.e property line, and

5 a minimum interior yard setback for buildings of 5 feet from the property line.

f Under the EC, an. applicant for a PUD can request relief from compliance

7 with applicable development standards, where the applicant shows that

8 proposed noncompliance is consistent with the purposes of the PUD provisions

9 set out in EC 9.8304, Purpose of Planned Development Standards ~ ~C

~ EC 9.$300 provides:

"Purpose of Planned Unit Development. The planned unit
development {PUD) provisions are designed to provide a high
degree of flexibility in the design of the site and the mi~~ of land
uses, potential environmental impacts, and are intended to:

"(l.) Create a sustainable environment that includes:

"(a) Shared use of services azad facilities.

"(b) A compatible mix of land uses that encourage
alternatives to the use of the automobile.

"(c) A variety of dwelling types that help meet the needs
of all income groups in the community.

44~d) Preservation of existing natural resources and the
opportunity to enhance habitat areas.

"(e) Clustering of residential dwellings to achieve energy
and resource conservation while also achieving the
planned density for the site.

"{2} Create comprehensive site plans for` geographic axeas of
sufficient size to provide developments at least equal in

Page ~ S
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1 9.8320{1 ~ j{k}{2009). Tn its application, Meadows proposed noncompliance

2 with the setback standards for the north; south, and west property Imes and

3 argued that the proposed noncompliance was .consistent with EC 9.8300{1}(e),

4 which specifically provides that the Planned Development provisions are

5 intended to provide flexibility in designing the PIJD and are in`~ended to, in

6 relevant part "create a sustainable environment that includes * ~ *clustering of.

7 residential dwellings to achieve energy and resource conservation while also

8 achieving planned density for a site.". Seen 5. Along the north. property line,

9 for Building 1, rather than the 10 foot front yard setback that would apply,

10 Meadows proposed setbacks that varied from 6" to 8 feet after 22.5 feet of the

l.1 property is dedicated as right of way for future improvement ~ and widening of

12 Oakleigh Lane for 50 feet along the northern property boundary, and 1.3 feet of

i 3 the property for a length of 117 feet is dedicated as a future hammerhead

l:4 turnaround and sidewalk to enable development of the property to the north of

l.5 the subject property.

l.6 Fox Building 2, Meadows proposed a setback of 12 feet from the

17 property line, which would place the northwest corner of Building 2 within the

1$ setback after 13 feet is dedicated for right of way purposes for the future

19 hammerhead turnaround. On ̀appeal o£ the hearings officer's decision, the

20 planning commission imposed a condition of approval that requires a building

21 setback of 5 feet (less than the 10 .foot minimum setback} from the newly

22 dedicated right of way bo~ndar~r for Oakleigh Lane for a dzstance of 199 feet,

quality to those that are achieved through the tradz~ionai lot
by lot development and that are reasonably compatible with
the surrounding area."

Page 16
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1 and a 10 foot building setback along the remainder of the right of way

2 boundary for the newly dedicated right of way for abike/pedestrian path for a

3 distance of 24 feet. Record 1 Z.

4 For the west and south property lines, rather than the 5 foot setback that

5 would apply to the concrete wails, garages, carports along the western

6 boundary Tine and Building 6 along the south property line, Meadows proposed

~ noncompliance with a zero setback. However, during the proceedings before

8 the hearings officer, Meadows agreed to shift the concrete wa11 anal buildings

9 along the western and southern property 1zne 5 feet to the east and north,

1 Q respectively, to satisfy the applicable setbacks.

11 To summarize, when the dust settled on the planning, commission's

12 decision, all buildings and the concrete wall met. the required minimum

13 setbacks from the future post-dedication property lines, except that the

14 planning commission included a condition of approval that allows a 5-foot

1 S setback from Oakleigh Lane for Buildings 1 and 2, and a.ilows Building 6 to

16 have a zero setback if a maintenance access easement is obtained from the

17 adjacent property owner to the south. We understand the planning commission

18 to have concluded, under EC 9.8320(11){k){2009), that the proposed

19 noncompliance of a 5-foot setback for Buildings 1 and 2 and a zero setback for

20 Building b is consistent with the purpose of the Planned Development

21 Standards at EC 9.830(1}{e).

22 In their second assignment of error, we undersi:and Neighbors to argue

23 that the buildings on the north paroperty Tine and the south property line do not

24 meet the required setbacks and that the city's findings are inadequate to explain

25 why the city concluded that the proposed PUD meets the required setbacks.

26 Neighbors also challenge the city's reliance on the PUD's proposal far

Page 17
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l clustering the residential development on the property to justify "proposed

2 noncompliance" with setback requirements.as allowed under EC 9.8320(11){k).

3 With regard to the north. property line setbacks, petitioners argue:

4 "['I']he proposed conditions and modifications appear to pernut the
5 developer to build a condo without any setback at ail once right of
b way is designated and/or is in conflict with other conclitions
7 imposed. ~ condo directly adjacent to a RC}W does not satisfy the
$ code requirements and the finc(~igs do not address the grave
9 detrimental impacts to adjacent land owners, nor does it address
1 Q the incompatibility with proposed bikelped path. to city park land,
11 and are in conflict with. the public interest mandating 10 foot
12 setbacks * ~` ~." Nezghbors' Petition for Review 19-20.

13 With regard to the South property line setbacks, petitioners argue:

14 "'The record does not contain substantial evidence and the findings
15 are inadequate to demonstrate that the South prop8rty line
16 development complies with the requi~rred setback standards. ~` ~`
i 7 Buildings 5 and 6 are within inches from the south property line at
1.8 worst, and within 7' at best and thus fail to comply with the 1 Q'
19 setback standards as well as the screening requirements. The fact
2Q that one of the developers * * *currently owns the adjacent south
21 property does not negate the setback requirements because of
22 course propez ty ownership can change in the future. * * °~"
23 Neighbors' Petition for Review 21-22.

24 Neighbors' arguments reflect a couple of points of misunderstanding of the

25 planning commission's decision. First, the planning commission's decision

26 requires compliance with a1I setbacks except t11at it conditionally allows

2'7 proposed noncompliance with setbacks for Buildings 1 and 2, which have a 5

28 foot setback, and Building 6, which can be built with a zero setback only if an

29 easement is obtained. Second, EC 9.$320(11){k) and EC 9.83Q0 specifically

30 allow proposed noncompliance with an otherwise applicable setback if the

31 PUD meets the purpose of the planned development standards, one of which is

32 to promote clustering of residential development whip achieving the required

Page 3.8
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1 density. The plan~r~ing commission found that the PtTD meets the purpflse ~of

2 the planned development standards with reduced setbacks. Record 14, 392.

3 Accordingly, the planning commission did not err in relying on the clustering

4 aspect of the development to conditionally allow proposed noncompliance far

5 Buildings 1, 2 and 6.

6 In their second assignment of error, Neighbors additionally include an

7 axgument that "there is no substantial evidence in the record demonstrating that

8 construction of Building 2 without setbacks can meet the proposed condition"

9 that requires Meadows to provide a report from an arborist that certifies that the

l.0 construction of Building Z where it is approved will not destroy cedars located

11 on the adjacent property to the north of the subject propezty. Neighbors'

I2 Petition for Review 20; Record 409. Meadows responds that Neighbors failed

13 to raise the issue in its appeal statement and having failed to do so, may not

14 raise the issue in an appeal to LUBA. Neighbors responds urith citations to

15 pages in the record that contain "significant references to cedar trees * ~ ~:

16 206, 207 [.]" Neighbors' Reply Brief 3. Record 206-207 are two pages of the

i 7 appeal statement, but the issue that is raised on those pages asserts that reliance

1$ on the cedar trees to meet the "adequate screening" requirement at EC

l.9 9.832Q{3), discussed below, is improper because the trees are not under

ZU Meadows' control:

21 We agree with Meadows that the issue presented in Neighbors' second

22 assignment of error that argues that the effect of construction of Building 2

23 with an approved 5-foot setback rather than the required 1Q-foot setback is not

24 preserved under the doctrine of exhaustion waiver. However, even if the issue

25 was preserved, the condition of approval imposed by the hearings officer

26 requires Meadows to demonstrate that the cedars can survive construction

_.i Page 19
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1 impacts of the development and include any necessary protection measures to

2 ensure their survival: Record 409. Those protection measures could include

3 moving Building 2 farther back than the approved 5-foot setback.

4 Accordingly, Neighbors' axgument provides no basis for reversal or remand of

5 the decision. This portion of the second assignment of error is denied.

6 B. Adequate Screening (EC 9.8320(3j)

7 , EC 9.8320{3) requires the city to find that "[t]he PUD will provide

$ adequaxe screening from surrounding properties including, but not limited ta,

9 anticipated building locations, bulk, and height."

10 1. Eastern Boundary

11 In portions of their second and third assignments of error, Neighbors

12 argue that the city erred in concluding that the PUD will provide adequate

13 screenzng firom fihe park located to the east of the proposed PUD.8 In order to

14 satisfy EC 9.832Q(3) along the eastern property boundazy, Meadows proposed

I S open space along the northern portion of the eastern property line and proposed

1 b to'rely an an existing filbert cluster and fruit trees along the sou~laern portion of

17 the eastern property line for screening. The hearings officer concluded that

18 Meadows' proposed screening on the east property line that essentially

19 maintained open space on the eastern portion of the property did not comply

20 with EC 9.$320{3). Record 360. The hearings officer imposed a condition of

21 approval that required Meadows to revise the final site plan prior to final PUD

22 approval to provide landscaping along the eastern property line. Record 410.

g As noted, the petition for review is not well organized with respect to
Neighbors' challenges to the city's decision that the screening requirement is
met.
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1 However, the planning commission found that Meadows' proposal to

2 "maintain open space for views and connectivity towards adjacent park

3 property and natural areas along the river [was] .preferable" to the hearings

4 officer's condition of approval requiring landscape screening, and eliminated

5 that ~ condition of approval requiring landscaping along the east boundary.

b Record 13. 'The planning commission relied in part on ~Vieadows' proposal to

7 cluster buildings and found that the clustering of the buildings minunizes the

8 overall impact of the density because it creates more open space than would

9 otherwise be available,9

10 One of Neighbors' arguments included in the second assignment of error

11 is directed at the city's finding that the proposed PUD meets the screening

12 requirements at EC 9.8320(3) on the eastern boundary of the property.

13 Neighbors' Petition for Review 21. Additionally, a portion of Neighbors' third

14 assignment of error challenges the city's conclusion that EC 9.832Q(3) is met

15 on the eastern property boundary. Neighbors' Petition for Review 25.

16 According to Neighbors, the planning commission misconstrued EC 9.8320(3)

17 in concluding that open space provides "adequate screening" of the PUD from

18 the adjacent park, and should have required the PUD to be screened from the

19 view of the park with landscape screening.

20 EC 9.8320(3) requires "adequate screening from surrounding

21 properties." EC 9.0500 defines the word "screening" as "[a] method of visually

22 shielding or obscuring an area through the use of fencing, walls, berms, or

9 We do not understand Meadows to have "proposed noncompliance" under
EC 9.8320{ 11)(k){2009) wit~a. the screening requirements for the eastern
property boundary, or the planning commission to have approved pxvposed
noncompliance fc~r that boundary under EC 9,832U(11}{k)~2009).
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1 densely-planted vegetation." Given that definition, we agree with Neighbors

2 that the piaz~ning commission's conclusion that open space along the eastern

3 boundary provides "adequate screening from" the adjacent park fails to give

4 meaning to the word "screening," where it does not require the PUD to be

S visually shielded or obscured from the adjacent park through any ot'the means

b specified in the definition. The planning commission appears to have relied on

7 its conclusion that the proposed PUD is "reasonably compatible and

8 harmonious with" th.e adjacent park under EC 9.8320{13}{2009) to conclude

9 that no screening of the proposed PUD from the park is required. However, as

10 Neighbors point out, EC 9.8320(3} is concerned with screening the proposed

1 ]. PUD, from adjacent lands; it is not concerned with the views the PUD will have

12 of adjacent lands. While open space along the eastern boundary may be

13 compatible and harmoni.ou.s with the adjacent park, open space does not screen

].4 the PUD from view from the park. Accordingly, a portion of Neighbors'

1 S second and third assignments of error are sustained.

15 2. Northern, Western, and Southern Boundaries

17 In portions of their second and third assignments of error, Neighbors

18 ch~lienge the planning commission's conclusion that the PUD will be

19 adequately screened. from the surrounding properties to the north, west, and

20 south. The planning commission concluded that, with conditions of approval

21 requiring (1) landscaping along the northern property line in accordance with

22 Meadows' landscaping plan and outside of required setbacks, (2) vegetation as

23 proposed along the concrete wall on the western property line, and (3}

24 landscaping that satisfies the city's High Screen Landscaping Standard along

2S the south property line, screening along the north, west and south property Imes

26 is adequate to satisfy EC 9.$320(3}, Record 12-13. neighbors do not
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1 challenge these findings or conditions or otherwise explain why the planning

2 commission erred in concluding that EC 9.$320{3) is met with. respect to the

3 northern, western, and sou~liern boundaries: Accordingly, these portions of

4 Neighbors' second and third assignments of error are denied.

5 3. ~ Building Location and Btilk

6 In a portion of their third assignment of error, Neighbors argue that the

7 city failed to adopt findings ghat considez "building locarion ~` ~ '~ and bulk" in

8 determining whether the PUD is adequately screened from view from

9 surrounding properties. Meadows responds by pointing to the city's findings

i 0 #:hat address building location and bulk and conclude that the scale of the

11 buildings zs within the range of large and sma11 single family homes, and the

l.2 proposed height is Iess than the maximum allowed: Record 401. Absent any

13 challenge to those findings or any 'attempt to explain how the proposed PUD

].4 does not satisfy EC 9.8320(3) with regard to building location and bulk,

15 Neighbors' arguments provide no basis for reversal or remand.

16 This portion of Neighbors' third assignment of error is denied.

17 C. Compatibility with Adjacent and Nearby Land Uses {EC
18 9.8324(13})

19 EC 9.832fl(13)(2009) -requires the city to find that "[t]he proposed

20 development sha11 be reasonably compatible and harmonious with adjacent and

2l. nearby land uses." In their third assignment of error, Neighbors argue that the

22 city's findings that the PUD is reasonably compatible and harmonious with

23 adjacent and nearby land uses are inadequate and are not supported by

24 substantial evidence in the record. I~Teighbors first challenge a finduag in the

25 hearings officer's decision that observes that if the hearings officer determines

2G that the proposed PUD complies with all of the pxovisions of EC 9.8320, then a
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1 finding of incompatibility would be "logically and legally indefensible."

2 Record 400. However, Neighbors fails to quote the hearings officer's finding

3 regarding EC 9.8320{13){2009) in its entirety. While the hearings offaicer

4 concluded that findings of compliance with all of the applicable provisions of

5 EC 9.8320 would support a finding that the proposed PUD is reasonably

6 compatible and harmonious with adjacent and nearby land uses, he also

7 adopted additional findings that conclude:

8 "The Hearings Official is also persuaded that the proposed co-
9 house will be compatible and harmonious for the following
10 reasons: 1) the development will be at the end of the street w~.ere
11 comparatively fewer property owners along CJakleigh Lane will be
12 affected visually, Z) the scale of the buildings, as the applicant
J.3 paints out, are within the range of typical single family homes.
14 'The applicant states that the common house is similar in size to a
15 large home and the other buiiclin.gs are similar to smaller single
~6 family homes, _3) the proposed density is less than the ma~iinum
17 and the proposed height is less than the rnaxim~rn height allowed,
1$ and 4) the proposed use is residen~.a1 (as opposed to some
~ 9 conditional use allowed in the zone}. * ~ *" Record 40 i .

20 As Meadows paints out, I~]~eighbors do not acknowledge or challenge these

21 findings. Accordingly, Neighbors' challenge to the city's conclusion that the

22 proposed PUD satisfies EC 9.8320(13){2009) provides no basis for reversal or

Z3 remand of the decision. See Protect Grand Island Farms v. Yamhill County, 66.

24 Or LUBA 291, 295-96 (2012) {to demonsfirate that a local government adopted

25 a decision that is not supported by adequate findings, a petitioner shauid

26 address and as necessary assign error to all independent findings adopted in

27 support of a decision that a particular criterion is or is not satisfied).

2$ In his third assignment of e~or, Conte argues that the hearings officer

29 improperly construed EC 9,8320(13)(2009) with regard to the compatibility of
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1 lraffiic generated by the PUD and challenges the city's findings regarding

2 trafffic impacts. 'The hearings officer found.

3 "As to arguments about traffic impacts, the Hearing Official
4 adopts the findings for EC 9.8320{12} here by this reference.
5 Evidence of a modest increase in total vehicle trips, where there is
6 no evidence of associated traffic problems, is sufficient to
7 demonstrate that the proposed PUD will be compatible with
8 adjacent and nearby uses." Record 401.

9 Cone argues that the city's public works staff concluded that an increase in

10 traffic would create unsafe conditions on 4akleigh Lane, and that the hearings

11 officer's findings fail to explain how unsafe traffic conditions are haz~monious

12 anal compatible with the adjacent land uses. Conte also faults the hearings

13 officer for relying on the findings regarding a different criterion, EC

14 9.8320{12}, because according to Conte, the two criteria require different

15 analyses.

1 b We understand the hearings officer to have concluded, based on the

17 evidence in the record from Meadows, the city's public works staff, and others,

18 that the proposed PUD is reasonably compatible and. harmonious with the

19 adjacent and nearby land uses because the new traffic from the PUD wi11 create

20 only a modest increase in vehicle trips. Conte does not point to any evidence in

21 the record that contradicts the hearings officer's conclusion that only a modest

22 increase in vehicle trips will result from the PUD. A reasonable person could

23 find based on the evzdence in the record that where only a modest increase in

24 vehicle trips is created by a PUD, the PUD is compatible with adjacent and

25 nearby land uses, particularly given the inherently subjective nature of the

26 criterion. Olson v. City of Sp~ingfzeld, 56 Or LUBA 229, 237 .(2008).

27 Moreover, the hearings off cer's reliance on the same evidence that he relied on

28 to find compliance with EC 9.8320(12) is not error, and is not particularly
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1 unusual where the two criteria require evaluation of similar evidence. We

2 cannot say that the hearings officer's findings are inadequate or represent an

3 erroneous interpretation and application of EC 9.8320{~3}.

4 Finally, we also understand Neighbors to argue that the proposed PUD is

S not reasonably compatible and harmonious with the use of the adjacent

b property to the north, because the PUD could harm cedar trees located on that

7 property. Neighbors' Petition for Review 27-2$. We reject the argument for

8 two reasons. First, it is insufficiently developed for review. .Deschutes

9 Development v. Deschr~tes County, 5 Or LUBA 21$ (1982). Second, the

10 argument fails to recognize or address a condition of approval imposed by the

1 J. decision that requires Meadows to demonstrate that the cedar trees can survive

12 ti~.e construction impacts and take any necessazy protection measures to ensure

13 their survival. Record 409.

14 This portzon of Neighbors third assignment of error and Conte's third

15 assignment of error is denied.

lb_ ]D. Minimize Impacfis to Significant Trees {EC 9.8320(4){b})

17 EC 9.8320{4)(b) requires the PUD to be "designed and sited to preserve

18 significant trees to the greatest degree attainable or feasible * '~ ~." In a portion

19 of their third assignment of error, Neighbors argue that the city erred in finding

20 that the proposed PUD satisfies EC 9.832Q(4){b) because Meadows proposes to

21 remove the four significant trees on the property. Neighboxs' Petition for

22 Review 26-27.

23 Meadows responds that Neighbors are precluded from raising the issue

24 under Miles and ORS 197.825(2}.. Neighbors has not responded to Meadows'

25 e~b.austion waiver argument. We agree with Meadows that Neighbors'
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1 cha.Ilenge to the city's conclusion that die PUD satisfies EC 9.8320{4)(b} is not

2 preserved for our review.

3 This portion of Neighbors' third assignment of error is denied.

4 E. Parking Area and Garbage Screening Standards (EC
5 9.542019.+6205]

6 In their third assignment of error, Neighbors also argues that the garages

7 and parking areas "vi.olate EC 9.6420 (parking area standards) by permitting

8 gravel surfacing, and EC 9.b205 regarding requi.~rements for high screens and

9 full screen fencing adjacent to recycling and garbage areas." Neighbors'

10 Petition for Review 26. Meadows responds that neighbors are precluded under

11 ~1liles and ORS 197.825{2) from raising those issues. Neighbors has not

12 responded to Meadows' e~austion waiver argument. We agree wifih Meadows

13 that the issues are not preserved for our review.

14 F. Minimal Off-Site Impacts {EC 9.8320(12))

15 EC 9.8320(I2} requires the city to determine that t~iie PUD "shall have

16 minimal off-site impacts, including impacts such as traffic, noise, stormwater

~ 7 runoff and environmental quality." The hearings officer concluded that fi~ffic

1$ impacts off-site would be minimal. The kearings officer relied on his

19 conclusions, based on peak vehi~Ie trip estimates and t~~affic projections

20 provided by Meadows, that (1) a traffic impact analysis (TIA) is not required

21 under EC 9.68'70 because the PUD will not generate additional traffic above

22 the threshold required for a TIA, and (2) no level of service deficiencies would

23 occur based on new taps added to the area. The hearings officer rejected

24 opponents' arguments that the projected doubling of average daily trips over

2S current levels traffic impacts would have more than m,ni~mal impacts off-site. .

26 Record 397-99.
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1 In Conte's second assignment of error, we understand Conte to argue

2 that the hearings officer's interpretation of EC 9.8320(12 misconstrues the

3 provision and equates a finding of compliance with. EC 9.8320(5), discussed

4 below, with a finding of compliance with EC 9.8320{12). We also understand

5 Conte to challenge the hearings officer's reliance on the same evidence that he

6 relied on to conclude (1) that EC 9.8320{5) is met, (2} that a traffic impact

7 analysis would not be required under EC 9.6$70, and (2) that no level of

S service deficiencies would occur, and to challenge the hearings officer's failure

9 to rely on other evidence introduced by opponents in determining that the PUD

10 will have minimal impacts on traffic off-site.

11 Meadows responds, and we agree, that a reasonable person could find,

12 based on the evidence in the' record, t~iat the PI7D will have minimal impact on

13 traffic off-site, particularly given the inherently subjective nature of the

14 criterion. Moreover, ~ the hearings officer's reliance .on the same ~vzdence th~.t

15 he relied on to find compliance with EC 9.8320(5) and that a TIA is not

16 required is not error, and is not unusual where the two criteria require

17 evaluation of similar evidence. We cannot say that the hearings officer's

1$ findings are inadequate or represent an erroneous interpretation and application

19 of EC 9.8320(12),

2Q This portion of Conte's second assignment of error is denied.

21 G. Conclusion

22 The portions of Neighbors' second and third assignments of error that

23 challenge the city's finding that ~Iie eastern boundary of the PUD complies with

24 EC 9.8320(3) because 1~ JJT~VIC~£S adequate screening from the surrounding

25 parkland to the east are su~taain.ed.
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f~1 A11 other portions of Neighbors'. second and third assignments of error

2 are denied.

3 Conte's second and third assignments of error are denied.

5 A.SSIGN[~VIENT OF ERROR

6 EC 9.$320{5) requires the city to find that "[t]he PUD provides safe and

7 adequate transportation systems fihrough compliance with the following:

8 "{~.) ~ EC 9.6800 through EC 9.6875 Standards for Streets; Alleys,
9 and Other Public Ways {not subject to modifications set
14 forth in subsection (1' 1 }below).

11 "(b) Pedestrian, bicycle and transit circulation., including related
12 facili~.es, as needed among buildings and related uses' on the
13 development site, . as well as . to adjacent acrd nearby
1.4 residential areas, transit stops, neighborhood activity
15 centers, office parks, and industrial parks, provided the city
1 b makes findings to demonstrate consistency with
17 constitutional requirements. `Nearby' means uses within
18 I/4 miie that can reasonably be expected to be used by
19 pedestrians, and uses within 2 miles that can reasonably be
24 expected to be used by bicyclists.

21 "{c) The provisions of the Traffic Impact Analysis Review of EC
22 9.$650 through 9.8680 where applicable."

23 As relevant here, EC 9.8320(6) requires the city to find that "[t]he PUD will

~.4 not be a significant risk to public health and safety * * ~ or an impediment to

2S emergency response." Conte's first assignment of error and Neighbors' fourth

26 assig~ament of error challenge the city's conclusion that the PUD meets EC

27 9,8320{5) and (6).

28 A. Motion to Strike

29 The city moves to strike E~ibit A to Conte's brief, arguing that E~iibit

30 A is not included in the reward. We agree that E~ibxt A is not included zn the
(f . = ~ •
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1 record. LIJBA's review is limited to the record filed by the local government.

2 ORS 197.835(2). The city's motion to strike Exhibit A is granted.

3 B. EC 9.8320(5)(x) and (b)/EC 9.8324(6}

4 1. Oakleigh Lane from River Road to the Subject Properfy

5 In a portion of his first assignment of error, we understand Conte to

6 argue #:hat the city improperly construed EC 9.8320(5){a) in failing to require

7 Meadows to demonstrate that the entirety of Oakieigh Lane, from its

$ intersection with River Road to the subject property, "provides a safe and

9 adequate transportation system" and meets all standards under EC 9.6800

1Q through 9.685. Conte Petition for Review 10, 11, 13, 16-22, 29. First,

11 according to Conte, EC 9.8320(5) requires the entixety of Oakleigh Lane to

12 meet the standards in EC 9.8320{5)(a}, (b) and (c) and requires Oakl.eigh

13 Lane's existing right of way to be widened and improved to 45 feet, consistent

14 with EC 9.b870.10

15 The planning commission found that compliance with EC 9.$320(5) is

16 demonstrated by compliance with subsections (a), (b), and (c), and that EC

17 9.8320(5) does not contain an independent requirement to determine whether a

to EC 9.6870 provides:

"Street Width. Un~.ess an alternative width is approved through
use of other procedures in this code, the right-of-way width and
paving width of streets and alleys dedicated shall conform to those
designated on tha adopted Street Right-of-Way map. * * *"

Oakleigh Lane is a low volume residential Iocal street and the s~4reet right of
way map designates the right of v~ray width between 4S-SS feet.
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1 PUD provides a "safe and adequate transportation system" beyond determining

2 compliance with (a}, (b), and (c). The planning commission also rejected

3 Conte's interpretation of EC 9.8320{5){a) as requiring. the entiurety of Oakleigh

4 Lane to meet existing right-of-way s#.andards and be improved to city

5 standards:

6 "[N]either EC 9.8320(5)(a) nor EC 9.6800 through 9.6875 requixe
1 that an e~sting street must meet certain standards in order to
8 serve a proposed development. EC 9.6870 only provides the
9 requixed paving widths for certain. types of streets when and if
10 those streets are fu11y improved to City standards." Record 8.

1 i Respondents respond that the planning commission's interpretation of

12 EC 9.8320(5) is correct, and that nothing in the EC requires the entirety of

i3 Oakieigh Lane to meet the standards~in EC 9.8320(5) in order for the PUD to

14 be approved. We.agree with respondents. The plain language o£EC 9.8320(5)

15 requires the city to determine that "the PUD" meets the standards in (a). It does

16 not require "all streets serving the PUD" ~o meet the standards if those streets

1? acre not located within the PUD. In addition, the EC 9.6870 requirements for

1. $ right of way widths apply to "dedicated" streets. It does not require IVleadows

19 to dedicate right of way on land that it does not own or to improve land it does

20 not own.

21 In another portion of his first assignment of error, we understand Conte

22 to argue that the city improperly construed EC 9.8320{5){b) in failing to require

23 Meadows to demonstrate that the entirety of Oakleigh Lane provides safe and

24 adequate "pedestrian, bicycle and transit circulation." Conte Petition for

25 Review 22. According to Conte, there is evidence in the record that without

26 widening Oakleigh Lane, pedestrian and bicycle traffic will not be safe.

27 Conte Petition far Review 24,

Page 31
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1 The language of EC 9.8320(5}fib) does refer to Iands beyond the PU:D

Z boundaries, and requires safe and adequate pedestrian, bicycle and transit

3 circulation both wi~un the PUD and "as well as to adjacent and nearby

4 residential areas, transit stops * '~ ~ provided the city makes findings to

5 demonstrate consistency with. constitutional requirements. '~ ~ ~`" Thus while

6 the city is not limited in its consideration of whether the PUD satisfies EC

7 9.$320(5){b) to on-site pedestrian and bicycle circulation, it is limited in its

8 ability to remedy any deficiencies in off-site circulation and connectivity by the

9 portion of the provision that requixes the city "to demonstrate consistency with

1 U constitutional requirements."

11 However, Conte is simply mistaken when he argues that the city wiled to

12 consider off site circulation and connectivity for pedestrians and bicycles along

13 the entirety of Oakleigh Lane. The city did consider off-site circulation and

14 connectivity and concluded that the PUD meets EC 9.8320{5)(b):

I S "With regard to bicycles and pedestrians traveling westward an
16 Oakleigh ~ Lane towaxd transit services on River Road, referral
17 comments from Public Works staff state that, for unimproved local
18 streets in the River Road area (i,e., streets that lack sidewalks and
19 have not been striped to identify dedicated travel lanes), the
20 expectation is that pedestrians and bicyclists will share the paved
21 surface with vehicles. Additionally, there is a tendency on dead
22 end streets such as Oakleigh Lane, for motorists to travel at
23 slower, more cautious speeds, because of the perceived
24 narrowness of the street.

25 "Public works staff confirm that, until such time that property
26 owners elect to improve Oakleigh Lane to full city standards
27 {including sidewalkks}, the existing paved surface of Oakleigh Lane
28 will continue to adequately provide for vehicle and pedestrian
29 traffic, as we11 as far emergency vehicles and delivery sezvices,
30 provided the paved surface is not blocked by parked vehicles. '~
31 '~



3. "Public Works staff states that the e~sting paved surface provides
2 safe passage for two-way vehicular traffic, bicycles, pedestrians
3 and emergency vehzcles. As such, Public Works staff indicates
4 that there is nothing to suggest that the impacts of the proposed
5 development will result in unsafe conditions in 4akleigh Lane."
6 Record 372.

7 The planning commission also found that Oakleigh Lane from River Road to

8 the subject property is presently safe and will be safe if the PUD is approved.

9 Record 9.

10 In a portion of his first assignment of error, we also understand Conte to

11 argue that the planning commission's conclusion that Oakleigh Lane is

12 presently safe and will be safe after the PUD is built is not supported by

13 substantial evidence in the recoxd. QR.S 19~.835(9)(aj(C). The hearings

14 officer and planning commission relied on the evidence in the record, including

15 evidence from Meadows and from the city's pubtic works staff, that Oakleigh

1 d Lane will provide safe and adequate transportation with the additional vehicle

17 trips generated by the PUD. Record 9, 372, 1.255-76. The planning

18 commission understood the public works staff comments regarding the need for

19 a 45-foot right of way for Oakleigh Lane to be limited to the portion of

20 Oakleigh Lane within the proposed PUD and to address constitutional

21 requirements for exacting a portion of Meadows' property for widening of

22 .Oakleigh Lane on the subject property, and found that the comments do not

23 provide evidence that Oakleigh Lane in its entirety is unsafe. Record 9-10, 15.

24 Conte reads the evidence supplied by the city's public woks staff

25 differently than the planning commission did. Conte argues that the city's

26 public works staff took the position that the entirety of Oakleigh Lane must

27 have a 45-foot wide right of way iz~ order to be safe, Dante Pe~i~on for Review
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1 29, 37-39. Respondents respond that the public works comments that Conte
S

Z relies on in support of his argument do not say what he argues they say, i 1

3 We have reviewed the public works staff comments on the proposed

4 PUD at Record 1255-76 and 1268-69 and we think the planning commission

5 and respondents' description and understanding of the comments and the

6 evidence provided in them regarding whether the PUD satisfies the applicable

7 criteria is the accurate one. It is also evidence that a reasonable person would

8 rely on in reaching a decision. City of Portland v. Bureau of Labor and

9 Industries, 298 Or 104, 119, 690 P2d 475 {1984).

I O We also understand Conte to argue that the city improperly construed EC

11 9.8320(6) because it failed to. consider whether the ".configuration of t)akleigh

12 Lane" will be "a significant risk to public hea.Ith and safety or ~ ~` ~ be an

13 impediment to emergency response." Conte Petition for Review 34. Meadows

14 responds that Conte's argument misconstrues the plain language of EC

1 S 9.8320(6) and impermissibly adds language to it. Meadows points out that EC

16 9.8320(6) requires the city to determine whether "the PUD" is an impediment

17 to emergency response, not whether "the configuration of Oakleigh Lane" or

18 ali off-site streets would be an impediment. Meadows also points to the city's

19 findzngs ~:iat the PUD will not be a "significant risk to public * * ~` safety ~`

20 or an impediment to emergency response" based on the future possible

21 hammerhead turnaround and the. condition of approval requiring a temporary

~1 Conte concedes "[a]lthough the (public works sta.ff~ findings do not state.
explicitly that Oaklegh Lane would be unsafe after the PUD is developed
unless all ox most of Oakleigh Lane is also widened from the development site
to River Road, such a statement is unnecessary for Conte's argument since no
other reasonable conclusion can be drawn from the jpublic works sty
findings. ~` ~ *_' Conte Petition for Review 39.
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1 emergency access easement on the temporary emergency turnaround on the

2 property until the permanent hammerhead is developed. Record 375-76.

3 We agree with Meadows that the city properly understood the inquiry

4 under EC 9.8320(6} to be limited to a determination of whether the PUD is an

5 impediment to emergency response, and there is no basis in the express

"6 language of th.e provision to support Conte's argument that the city was

'7 required to consider whether "the configur~.tion of Oakleigh Lane" off-site will

8 be an impediment. We also agree with Meadows that the city's findings are

9 adequate to e~ala.in why the city concluded that "the PUD is not a significant

10 risk to public health and safety . ~ * * or an impediment to emergency response"

].1 based on the portion of Oakleigh Lane that is located on the subject property.

12 2, Oakieigh Lane on the Subject Property

13 a. Right of Way Dedication

14 The e~sting right of way of Oaklezgh Lane is located entirely on the

1S adjacent parcel to the nori;h of the subject property, and is 20 feet, Conte

16 argues that the city misconstrued EC 9.8320(5)(a) and EC 9.6870 by only

17 requiring a dedication of 22.5 feet of the portion of Oakleigh Lane located on

18 the subject property, because Oakleigh Lane's right of way, considering the 20

19 foot right of way on the property to the north and the 22.5 feet on the subject

20 propezfiy, will be only 42.5 feet, and not 45 feet and thus wi11 not. meet the

21 minimum right of way for, a low volume residential sfixeet under EC 9.6$70.

22 Conte Petition' for Review 15-16. Respondents respond that constitutional

23 limitations placed on the city by th.e Fifth Amendment to the U.S. Constitution

24 allow the city to requiare dedication at most one-half of Oakleigh Lane. We

25 agree with respondents that Conte has not demonstrated -that EC 9.6$7fl or~any~
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1 other authority allows the city to require Meadows to dedicate more than one-

2 half of Oakleigh Lane.

3 b. Future Street Improvements

4 Conte argues that the city misconstrued EC 9.8320{11}{b} and

5 9.6505(3}{b) in failing to require the partian of Oakleigh Lane located on ~.ie

6 subject property to be improved (paved with curbs, gutters and sidewalks

7 installed) to the paving width standards in EC 9.6870 upon construction of the

8 PUD, and instead. requiring Meadows to sign an irrevocable petition for public

9 improvements and assessment for the improvements if and when the city

10 initiates a Iocal improvement process.12 Conte Petition for Review 35-37.

12 EC 9.6505 provides in relevant part:

"~nprovements -Specifications. All public improvements shall be
designed and constructed in accordance wit11 adopted plans and
policies, the procedures specified in Chapter 7 of this code, and
s#.~ndards and specifications adopted pursuant to Chapter 7 of this
code. Additionally, all developments shall make and be served by
the following infrastructure improvements:

"(3} Streets and Alleys. .

"(b) The developer sha11 pave streets and alleys adjacent ~o
the development site to the width specified in EC
9.6870 Street Width, unless such streets and alleys are
already paved to that width, provided the City makes
findings to demonstrate consistency with
constitutional requirements. All paving shall provide
for drainage of all such streets and alleys, and
construct curbs and gutters, sidewalks, street txees and
street lights adjacent to the development site
according. to the Design Standards and Guidelines £oar
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1 Respondents respond that EC 9.8360(5)(bj, which applies to final PUD

2 approval, expressly allows deferral of public improvements beyond final PUD

3 approval where an: irrevocable petition has. been signed by the properly owner

4 and accepted by the city, and the city imposed a condition of approval requiring

S exactly that.13 We agree with respondents that the city did not misconstrue EC

6 9.6505 iri failing to "require Oakl~igh Lane to be improved before, the PUD is

7 developed.

Eugene Streets, Sidewalks, Bikeways and
Accessways and standards anal specifications adopted
pursuant to Chapter 7 of this code and other adopted
plans and policies." (Underlining in original).

~3 EC 9.8360{5)(b} provides:

"Planned Unit Development, Final. Plan . Application
Requirements. In addition to the provisions in EC 9.7Q 10
Application Filing, the following specific requirements apply to
PUD final plan applications:

u ~k ~k ~k ~k .k

"(S)~ Public improvements as required by this land use code or as
a condition of tentative plan approval have been completed,
or:

.....:. Page 37

"(a) A performance bond or suitable substitute as agreed
upon by the city has been filed with the city finance
officer in an amount sufficient to assure the
completion of all required public improvements; or

"{b) A petition for public improvements and for the
assessment of the real property for the improvements
has been signed by the property owner seeking the
subdivision, and the~petition has been accepted by the
city engi.neer." .

t111:'
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i c. CuI de Sac Standards

2 EC 9.6820(3] prohibits a cul de sac more ~an 400 feet long. An

3 exception to the 400-foot maximum length is available where "buildings or

4 other eXisiing development on the subject property or adjacent lands, including

5 subdivided but vacant lots or parcels, physically preclude connection now or in

6 the future, considering the potential for redevelopment." EC 9.6820(S){b). We

7 understand Conte to argue that there is not substantial evidence in the record to

8 support an exception to the cul de sac Ieng~th standards when it fails to require

9 the possible future hammerhead turnaround to be built when the PUD develops.

14 According to Conte, Oakleigh Lane was not entitled to an exception, and in any

11 event, the cut de sac bulb should be constructed when the PUD is constructed.

i2 Conte Petition fox Review 18, 36-37.

13 Meadows responds ghat the city properly determined that an exception to

14 the cul de sac length was justified because the evidence in the record

1 S demonstrates thax future connecting streets are precluded due to existing

16 development to the north and south, between Hilliard Lane to the north and

17 McClure Lane to the south. We agree with Meadows that the exception was

l.8 justified. For the reasons explained above, we also agree with Meadows that

19 the city did not err in allowing future street improvements to be secured by an

20 izrevocable petition for improvements signed by Meadows.

21 d. Constitutionality of the Future Hammerhead
22 Turnaround

23 EC 9.8320(5){a) requires compliance with EC 9.6815{2)(d), winch

24 requires secondary access for fire and emergency vehicles "consistent wi~li EC

25 9.6870:' However, EC 9.6$15{2)~g)(1) allows an. exception to the secondary
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1 access standard if the applicant provides a street connection study t~iat

2 demonstrates

3 "a. [t]hat the proposed street system meets the intent of street
4 connectivity provisions of this land use code as expressed in
5 EC 9.6815(1) ~ * ~` and

b "b. How undeveloped or partially developed properties within a
7 quarter mile can be adequately served by alternative street
8 layouts."

9 Meadows provided a s#reet connection study that demonstrated how

l tJ undeveloped properties on the east end of Oakleigh Lane, to the north, can be

11 adequately served without a secondary access for fire and emergency vehicles,

12 by constructing a hammerhead turnround at the east end of Oakleigh Lane that

13 could provide access to the property to the norkh. The city concluded that the

14 possibility of a hammerhead turnaround would satisfy the intent of EC

15 9.5815{1) and demonstrated how the properties to the north could be

16 adequately served, and granted the exception.

17 In their fourth assignment of error, Neighbors assert that the street

1$ connection study that shows a portion of the possible hammerhead turnaround

19 on the property to the north is inconsistent with the city's condition requiring a

20 dedication of only 13 feet of right of way, and not 20 feed, in the area of the

21 possible hammerhead turnaround, because the sfireet connection study assumed

22 a total 40-foot right of way. We understand Neighbors' argument to take the

23 position that the street connection study does not provide substantial evidence

24 that an exception to tf~e street connectivity standards is justified. ORS

25 197.835(9}{a){C). Neighbors also argue that the street connection study that

26 reflects a portion of the possible hammerhead turnaround on the property to the
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1 north is a takrng of the property to the north without just compensation as

2 required by the Fifth Amendment to the U.S. Constitution.

3 Respondents respond, and we agree, that the street connection study is

4 substantial evidence in support of the city's decision to grant an exception to

5 the street connectivity standard at EC 9.6$15{2}(d), and a reasonable person

6 would rely on it to grant the exception. Respondents also respond, and we

7 agree, that ~.he street connection study's depiction of the property to the north in

8 the possible fiiture hammerhead turnaround is not a t~~.king of the properly to

9 the north and does not require the property to the north to dedicate any land.

10 C. EC 9.8320(5~(c) (TIA Requirements)

11 EC 9.$320(5)(c) requires the city to determine that "the PUD provides

12 safe and adequate transportation systems through compliance with ~ ~ ~ [t]he

3.3 provisions of the Traffic Impact Analysis Review o~EC 9.8650 through 9.8680

14 where applicable and 9.$650 through 9.868fl." EC 9.8670 specifies the

I S circumstances when a TIA is required, which include, as relevant here:

16 "A~plicability. Traffic Impact Analysis Review is regui. red when
17 one of the conditions in subsections { i) — {4) of this section exist
1$

1 ~ "~k ~k ~k ~ ~

20 "(2} The increased traffic resulting from the development will
21 contribute to traffic problems in the area based on current
22 accident rates, traffic volumes or speeci~ that warrant action
23 under the city's traffic calming program, and identified
24 locations where pedestrian and/or bicyclist safety is' a
ZS concern by the city that is documented. * * *"

26 T'he hearings officer concluded that the increased traffic generated by the PUD

27 wiil not contribute to traffic problems in the area, considering the factors set

2$ out in EC 9.8670(2). Record 3'74-75. The hearings officer relied on the
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1 evidence in the record that demonstrated that the increase in peak vehicle trips

2 is less than 100 trips, the evidence in the record demonstrating no current

3 traffic problems, evidenced by accident rates, traffic volumes, or speeds, the

4 lack of documented concern by the city regarding pedestrian or bicyclist safety,

5 and the fact that that the level of service for roads and intersections in the

6 immediate vicinity is adequate. The hearings officer additionally rejected

7 opponents' arguments that traffic problems will result from the PUD:

8 "Although fihe Hearings Official understands the neighbors'
9 concerns about increased numbers of vehicles using Oaklezgh
14 Lane, the strong assertion t~iat an increase in .AI7T will result in
11 ~r~c accidents or actual danger to pedestrians. and bicyclists is
12 not supported by evidence in the record. Assertions] [are] not
13 evidence, and neither is ari explanation of inductive reasoning.
14 Therefore, the Hearings Official cannot substitute the neighbors'
15 very strongly held opinions that more cars will necessarily
16 decrease traffic safety for actual evidence. Anecdotal instances of
17 unsafe traffic conditions are also not enough to trigger a 'I'IA.

19 "The Hearings Official has not been directed to evidence in the
20 record that shows accident gates for Oakleigh Lane or at the
21 intersection with River Road axe a problem. Nor have other
22 documented `problems' with traffic volumes ox speed been
23 submitted by any party. Contrary to Mr. Conte's assertion, Staf.~'s
24 position that there are no ixaffic safety concerns associated with
25 the proposal or Oakleigh Lane is some evidence that a TIA under
26 EC 9.8670{2) is not necessary. Public works did a lengthy and
27 thorough analysis of traffic conditions that is largely repeated in
2$ the staff report. Neither Mr. Conte nor any other party submitted
29 evidence to the contrary, and that is what is required in order for
30 Staff or the Hearings Official to determine that EC 9.8670(2)
31 might be implicated by this application. * * ~" Record 374-fi5.

32 In a portion of the first assignment of error, we understand Conte to

33 argue that the city's conclusion that a TTA is not required uzader EC 9,8760(2)
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1 is not supported by substantial evidence in the record. Conte Petition far

2 Review 34-32. According to Conte, the city's public works staff's analysis

3 provides substantial evidence of "a documented concern" about pedestrian. and

4 bicycle safety. However, similar ~o our conclusion above, we agree with

5 respondents t,~iat the public works sta.fF's comments simply do not say what

6 Conte axgues they say.14 The czty's conclusion that a TEA. is not required under

7 EC 9.8'760(2) is supported by substantial evidence in the record. QRS

9 - ~ Conte'~s first assignment of error ~s denied. Neighbors' fourth

10 assignment of error is denied.

11 The city's decision is remanded.

~¢ 7"he city's public works staff's comments provide, in relevant part:

"The development and existing street system do not warrant
xeview under [EC 9.8320(5}{c)], pursuant to the applicability
criteria at EC 9.8670. The applicant notes that the development
will generate roughly 15 pm peak houar ixips, which is well below
the 100 trip threshold of these standards. Further, staff has no
concerns related to ~raffi.c safety issues ar poor service levels ,
which result from ~hi.s development. ~ '~ ~" Record 12b5,
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