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1060 Silverstar Dr
Hailey, Idaho 83333
Dated: March 11, 2014

Sincerely,

I am the son-in-law of the property owner of 109 Oakleigh Lane, which is located between River Road
and the "Oakleigh Meadows" Planned Unit Development (Eugene CasePDT13-1).
My wife and I formerly lived at this address, but have temporarily relocated for employment purposes.
We anticipate returning to Eugene to resume residing at 109 Oakleigh Lane.

I am adversely affected by the City of Eugene approval of the "Oakleigh Meadows" PUD.
On September 1, 2013, I submitted written testimony to the Hearings Official in opposition to the
proposed PUDsite plan. (SeeCity Exhibit PH-49.)
On November 12, 2013, the Eugene Hearings Official approved the Oakleigh Meadows PUD.
Subsequent to that date:

• I did not receive the "Notice of [Hearings Official] Decision" (mailed by the City on November
12,2013), as required by Eugene Code 9.7335(1)(d) and ORS227.173.

• I did not receive the "Notice of Planning Commission Public Hearing [on Appeal]" (mailed by the
City on November 25,2013), as required by EC9.7665(1}{e).

On December 5,2013, the Eugene Planning Commission held a public hearing on the local appeal of the
Oakleigh Meadows PUD.
On December 16, 2013, the Eugene Planning Commission made the City's final decision to approve the
Oakleigh Meadows PUD.
Subsequent to that date:

• I did not receive the "Notice of [Final] Decision" (mailed by the City on December 17,2013), as
required by EC9.7685 and ORS227.173.

• I did not receive the delayed mailing of "Notice of [Final] Decision" (mailed by the City on
January 28,2014), as required by EC9.7685 and ORS227.173.

• On approximately February 15, 2014, I received a copy of the "Notice of [Final] Decision," dated
January 31,2014 (mailed by the City on February 4,2014).

• On approximately February 27, I received notice of the Oakleigh-McClure Neighbors' Notice of
Intent to Appeal.

• Subsequent to receiving the notices, I learned that:
o The notice mailed by the City on January 28, 2014 (which I did not receive) stated:

"Persons who appeared before the local government orally or in writing, and who are
receiving this notice, may appeal the decision to the Oregon Land Use Board of
Appeals within 21 days of the date they receive this notice in the mail."

o The notice mailed by the City on February 4, 2014 did not provide the same information
as the December 17, 2013 and January 28,2014 notices; and the notice I received did
not state my appeal rights and did not state the deadlines for filing a Notice of Intent to
Appeal or a Motion to Intervene.

If I had known of the Hearings Official decision or the appeal hearing before the Eugene Planning
Commission, I would have submitted written comments and likely participated at that hearing.
The failure of the City to provide the required decision and appeal hearing notices was a procedural
error that has prejudiced my substantial rights to participate in the local appeal.
I am seeking remand of the City's Decision to reopen the local appeal hearing to allow me to provide
testimony in opposition to the Hearings Official's decision.

EXHIBIT ATO THE LANDUSEBOARDOFAPPEALS
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in the only evidence relied on by the City in finding that the application had met

those criteria. Finally, LUBA erred in affirming the City's findings that a 42.5

wide right-of-way would be adequate when the only evidence in the record

demonstrates that a minimum right-of-way width of 45 feet was required to

provide for a safe and adequate transportation system and anything less would

create a significant risk to public health and safety, including impeding

emergency response.

8, Statement of Material Facts.

This petition for judicial review concerns errors arising from two separate

sets of facts, which are set out in two different places in LUBA's Opinion. The

facts that underlay the procedural error can be found on pages 2 and 3 of

LUBA's Opinion:

"[Petitioners Oakleigh-McClure Neighbors et al (Neighbors)] filed
their [Notice of Intent to Appeal (NITA)] on January 3, 2014.
Under ORS 197.830(7), the deadline for intervention in the appeal
expired on January 24, 2014. Trautman filed his motion to
intervene on March 11, 2014, 68 days after the NITA was filed. As
we explained in our May 1 order, as required by OAR 661-010-
0015(2) and (3)(~(D), on January 3, 2014, Neighbors served
copies of the NITA on "[a]ny * * *person to whom written notice
of the land use decision or limited land use decision was mailed as
shown on the governing body's records." However, after the NITA
was filed, the city discovered that it had failed to mail notice of the
decision to all persons who participated orally or in writing during
the proceedings before the city, and. on February 4, 2014, after the
21-day deadline far intervention had expired, the city subsequently

~~7~~73~IZ►•IIjC!
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provided a second mailed notice of the decision to the remaining
persons entitled to notice of the decision. The city then
presumably provided an updated list of "[a]ny * * *person to
whom written notice of the land use decision or limited land use
decision was mailed as shown on the governing body's records" to
Neighbors. Thereafter, on February 20, 2014, Neighbors provided
a certificate of service to LUBA certifying that Neighbors served a
copy of their NITA on additional persons whom the city identified
as being mailed written notice of the decision on February 4, 2014,
and who were thus entitled to be served with a copy of the NITA
under OAR 661-010-0015(2) and (3)(~(D). One of those
additional persons was Trautman. On March 11, 2014, 68 days
after the notice of intent to appeal was filed, and 20 days after
being served with a copy of the NITA, Trautman moved to
intervene on the side of Neighbors in the appeal." ER pp 3-4.

The facts underlying the substantive errors can be found at pages 7 — 9 of

LUBA's Opinion:

"[The applicant, Oakleigh Meadows Co-Housing [the "Applicant"
or "Meadows")] applied for tentative planned unit development
(PUD) approval fora 29-unit residential development on 2.3 acres

of land zoned low density residential (R-1). The only access to the

subject property is via Oakleigh Lane, an east/west street that runs
from its western intersection with River Road approximately 8S0
feet to the subject property. The subject property is located.
adjacent and to the south of Oakleigh Lane, and is adjacent to a

city park on the east, and. single family dwellings and vacant land
zoned residential on its north, west, and south. Oakleigh Lane

terminates at approximately the mid-point of the northern

boundary of the subject property. Existing Oakleigh Lane has a 19-

foot wide unstriped, paved surface and lacks curbs and gutters,

storm drainage, and sidewalks.

"As we discuss in more detail later in this opinion., the city

required Meadows to dedicate a 22.5 foot strip of land for right of

way purposes along Oakleigh Lane, and a 13 foot strip of land
OCTOBER 2014
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from the point at which Oakleigh Lane terminates on the property
boundary to the eastern property boundary, to accommodate (1 j a
future hammerhead turnaround to connect to the adjoining property
to the north, in the event it further develops, and (2) a bike and
pedestrian path to connect to the adjacent park to the east of the
property. However, the city approved a temporary emergency
hammerhead turnaround that is located entirely on the western
portion of the subject property until the property to the north of the
subject property is developed and the hammerhead turnaround can
be built.

"The hearings officer held a hearing on the application and
approved it with conditions. Petitioners and others appealed the
hearings officer's decision to the planning commission, and the
planning commission affirmed the hearings officer's decision."
ERpp7-9.

--
~ ..;~,;

FIRST ASSIGNMENT OF ERROR: ILUBA Erred in Denying the Motion
to Intervene Filed by Simon Trautman.

1. Preservation of Error.

The issue of whether Trautman's Motion to Intervene should be allowed

was raised by Intervenor-Respondent Oakleigh Meadows in its Response to

Trautman's Motion to Intervene, LUBA Rec pp 814 — 816, and Trautman's

Reply to Intervenor's Response to Motion to Intervene, LUBA Rec pp 802 —

$O5. This issue was preserved.

2. Standard of Review.

In reviewing the final. order of LUBA, the Court of Appeals shall reverse

or remand if LtTBA's order is "unlawful in substance." ORS 197.850(9){a);
(JCTOBER 2Q 14



Zz~ker v. City of Bend, 233 Or App 601, 227 Pad 1174 (2010). As this case

involves the interpretation of statutes, the Court's role is to "ascertain and

declare what is, in terms or in substance, contained therein, not to insert what

has been omitted, or to omit what has been inserted." ORS 174.010. LUBA's

interpretation is not entitled to any deference and the Court reviews the statutes

at issue consistent with the methodology described in PGE v. Bureau of Labor

and Industrzes, 317 Or 606, 859 P2d 1143 {1993), as amplified in State v.

Gaines, 346 Or 160, 20b Pad 1042 (2009). In general, the court examines the

text and context of the statute, as well as any legislative history offered by the

parties.

3, Argument.

At the time the application was submitted, Simon Trautman lived'` within

2 As noted in the affidavit filed by Mr. Trautman with his motion to intervene,

Mr. Trautman lived at 109 Oakleigh Lane, but had to relocate temporarily for

work. Ultimately, the location of Mr. Trautman's residence is immaterial as all

that is required for standing and to receive notices is to participate in the local

process. In its reply brief at LUBA, the Applicant argued that Mr. Trautman's

actual residence was elsewhere. LUBA Rec 271-72. LUBA correctly

disregarded that argument. Mr. Trautman's actual residence has no role in this

matter — Mr. Trautman provided the City with his address and that was where

the City was required to mail notice. Regardless of Mr. Trautman's actual

residence, the City was required to provide notice to him at the address he

~~ _ , i ~ ~ ~



approximately 275 yards of the proposed PUD. When Mr. Trautman received

notice of the proposal, he was alarmed and, on September 1, 2013, he submitted

comments to the City's hearing official opposing the matter. Rec p 130$.

Subsequently, Mr. Trautman waited to hear what happened on the proposal.

While Mr. Trautman waited, on November 12, 2013, the City's hearing official

approved the proposal —and did not inform Mr. Trautman of his decision. Rec

pp 344 — 6. The approval was appealed to the City Planning Commission but,

again, no information was provided to Mr. Trautman. On December 5, 2013,

the Eugene Planning Commission. held a hearing on the proposal —and again

did not notify Mr. Trautman. Rec pp 315 - 17. On December 16, 2013, the

Eugene Planning Commission affirmed the Hearings Official, but neglected to

inform. Mr. Trautman of that decision. Rec pp 3 — 5.

Those failures were significant, because they prevented Mr. Trautman

from participating in the proceedings before the City. Mr. Trautman was faced

with a new development as a neighbor, and the City's actions prevented him

from having any input into the review during the local appeal of the Hearings

Official's decision approving the Applicant's proposal. This failure to provide

provided. As it happens, that was his residence at the time the application was

filed and will be his residence in the future.
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notice violated Goal One of the Statewide Planning Goals, which sets "citizen

participation" at all stages of the land use process as one of the cornerstone's of

the Oregon land use system.

ether affected neighbors ultimately appealed the City's decision to

LUBA on January 3, 2014, but no one provided Mr. Trautman with notice of

that appeal. LUBA Rec 880 - 82. Finally, in late January, the City discovered

it had mishandled the process and failed to provide notice to all of the

participants in the process below. This led the City to provide an additional

notice to several people who had not received notice on January 28, 2014.

Supp Rec p 6 — 8. Unfortunately, the City erred again and Mr. Trautman was

not one of those to whom the City sent that delayed notice. Finally, on

February 20, 2014, the Petitioner submitted a certificate of service to LUBA

that, for the first time, demonstrated that Mr. Trautman had received notice that

a decision had been made and that an appeal to LUBA had been filed.

The final notice prepared by the City specifically noted that an appeal

had been filed with LUBA and instructed interested parties that they could

intervene in that proceeding:

"A Notice of Intent to Appeal has already been filed with the
Oregon Land Use Board of Appeals (CUBA).... Persons who
participated orally or in waiting before the local government, and
who aye receiving this notzce, may file a motzon to intervene in the

• •: i
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LUBA appeal." Supp Rec p 1 (emphasis added).

In short, Mr. Trautman participated in the local proceedings before the Hearings

Official and did everything necessary to receive notice of subsequent

proceedings, but the pity, the original petitioners and others involved in the

appeal failed to fulfill their statutory duties to inform Mr. Trautman of what

later transpired in the application. As a result of those failures, Mr. Trautman

never received notice of any decision, local. appeal, LUBA appeal or any other

action until February of 2014. Following the instructions on the City's Notice

of Decision that Trautman finally received, Trautman filed his Motion to

Intervene within 21 days of receiving the notice ghat an appeal had been filed.

Notwithstanding the various failures on the part of the City and other

parties to provide notice to Mr. Trautman, the Applicant moved. to dismiss the

intervention of Mr. Trautman3 based on ORS 197.830{7)(c), which provides as

follows:

"{7)(a) Within 21 days after a notice of intent to appeal has been

filed with the board. under subsection { 1) of this section, any person

described in paragraph (b) of this subsection may intervene in and

be made a party to the review proceeding by filing a motion to
intervene and by paying a filing fee of $100.

The City, perhaps realizing its role in the failure of Mr. Trautman to receive

proper notice, dad not challenge Mr. Trautinan's intervention. LUBA Rec p

406.

C~T~IC~~~l~Z►•IllC!
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"(c) Failure to comply with the deadline or to pay the filing fee set
forth in paragraph (a) of this subsection shall result in denial of a
motion to intervene."

Initially, LUBA allowed Trautman's Motion to Intervene based on its

decision in Mountain West Investment Corp. v. Czty of Silverton, 38 Or LUBA

932, 934 (2000). Tn particular, LUBA held that:

"Trautman's late filing of the motion to intervene was attributable

to the petitioners' failure, through no fault of their own, to initially
serve a copy of the [Notice of Intent to Appeal] on ̀ [a]ny other
person to whom written notice of the decision was mailed as
shown on the governing body's records."' LUBA Rec p 786.

Notwithstanding its initial decision to grant the Motion to Intervene,

LIJBA reconsidered the motion in its Final Opinion and Order and noted that,

regardless of the inequity of the result, LUBA was required to "strictly adhere

to deadlines imposed by statute." ER p 5. LUBA expressly noted that

Mountain t~T~est as recognized an "exception to the statutory deadline," ER p 6,

but distinguished that case because, in Mountain West, the unserved party was

the applicant for the permit at issue. Id. In any event, LUBA denied the

Motion to Intervene and did not consider Trautman's procedural issue.

LUBA's decision was the result of an incorrect interpretation of that statute and

is inconsistent with the policy governing LUBA review of land use decisions.

As this decision involves the interpretation of a statute, the Court's task is

• 1: 1
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to attempt to discern the intent of the legislature. In doing so, it is to begin with

the text and context of the statute but give due consideration to any relevant

legislative history. State v. Gaines, 346 Or 160, 165-73,206 Pad 1042 (2009).

The context of a statute includes statutes and rules governing the same subject

matter DLCD v..Iackson County, 151 Or App 210, 218, 948 P2d 731 (1997),

rev den 327 Or 620, 971 P2d 412 (1998). Under ORS 174.020(1)(b) and

Gaines, the court considers legislative history as part of the first level of

statutory construction.

Although the text of ORS 197.830(7)(c) might seem to provide some

support for LUBA's conclusion that statute first requires compliance with "the

deadline ...set forth in paragraph {a)" of ORS 197.830(7). Paragraph (a)

allows 21 days for a person. to file a motion to intervene, but that 21 days is

triggered only when the notice of intent to appeal has been properly filed

according to ORS 197.830(1).

A Notice of Intent to Appeal, properly filed under ORS 197.830(1)

triggers the 21-day period for filing a Motion to Intervene under ORS

197.830(7). ORS 197.830(1) itself doesn't state what is required for a properly

filed Notice of Intent to appeal. Those requirements are provided in LUBA's

rules, which were adopted under ORS 197.820(4}, auth~arizing LUBA to adopt

• t: 1 r
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rules "governing ...the conduct of review proceedings brought before it under

ORS 197.83fl to 197.845."

Pursuant to that authority, LtIBA adopted OAR 661-010-0015{2), which

requires the notice of intent to appeal to be served. on all parties who

participated in the proceeding before the local government.4 Because the

Notice of Intent to Appeal was not properly served on Mr. Trautman, until

February 20, 2014, the deadline for the motion to intervene was not triggered.

until that date.

This understanding is consistent with other context of the provision at

issue. ORS 197.805 provides that "[i]t is the policy of the Legislative

Assembly that ...decisions be made consistently with sound principles

governing judicial review." One of the principles governing judicial review is

to ensure that participants have their day in court. The Court of Appeals has

noted the importance of ensuring parties have their day in court, when it can be

done "without doing violence to the regular disposition of litigation." Mary

Ebel ~Iohnson, P.C. v. Elmo~^e, 221 Or App 166, 171, 189 Pad 35, rev den, 345

a OAR 661-010-0015(3)(f~(D) technically provides that the notice shall be

served on "any other person to whom written notice of the land use decision or

limited land use decision was mailed." ORS 227.175 requires written notice to

be provided to all participants in a hearing and, that notice was not provided to

Mr. Trautman until February 2014.

7~C~ C :T►~1~[!
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Or 301, 194 Pad 147 (2008); Natzonal Mortgage Co. v. Robert G Wyatt, Inc.,

173 Or App 16, 23-24, 20 Pad 216, rev den, 332 Or 430, 30 Pad 1183 (2001).

To that end, courts liberally construe procedural requirements so as to avoid the

harsh result of depriving a party of its day in court. See also ~Tohnson v.

Sun~ive~ Resort Ltcz'. Partnership, 252 Or App 299, 287 Pad 1153 (2012) and

1David M. Scott Const~uctzon v. Farrell, 285 Or 563, 592 P.2d 551 (1979)

{judicial policy favors preserving right to appeal). Thus, LUBA has a mandate

to follow the "sound principle of judicial review" to ensure that all parties are

able to participate in judicial and quasi judicial matters, including appeals to

LUBA. Allowing a petitioner to a LUBA proceeding to preclude intervention,

intentionally or because of a local government's errors, is inconsistent with that

requirement.

Additional context for this interpretation can be found in the Statewide

Land Use Planning Goals. Beaver State Sand and Gavel, Inc. v. Douglas

County, 187 Or App 241, 65 Pad 1123 (2003). Goal One, the first of the land

use planning Goals, requires local governments to ensure citizen involvement at

all stages of the land use process. It requires local governments to have "a

citizen involvement program that insures the opportunity for citizens to be

involved in all phases o~ the planning process." This overarching Goal suggests

OCTQBER 2014
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that LLTBA erred in allowing the local government and other parties to benefit

from failing to provide its citizens with the information necessary to participate

in the decision before the City.

This view of the statute is also supported by the legislative history of the

bill adopting the provision now codified at ORS 197.$30(7)(c). State v. Gaines.

ORS 197.830(7)(c) was adopted in 1997 as House Bi112502. As initially

proposed, the bill. simply replaced language that required a motion to intervene

be filed "within a reasonable time" with a 21-day deadline. An amendment

was suggested by Chris Cook, an attorney for 1000 Friends of Oregon, a land.

use advocacy group. She suggested that the language now in ORS

197.830{7)(c) be added because of a recent experience in Alliance for

Responsible Land Use v. Deschutes County, 23 Or LUBA 476 (1992). In that

case, a party waited four months after receiving notice until one week before

oral argument and then filed a motion to intervene, which was granted by

LUBA. Ms. Cook noted that "a party which delays filing a motion to intervene

until well along in the appeal can also conceivably disrupt or destroy mediation

proceedings entered into good faith by other parties."

No such concerns are present in this case. The concern that led to the

adoption of this provision was with a party that delayed intervening in order to

~~7ly1T~l3~lZi~LIIC~
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disrupt the proceedings. Nothing could be further from what occurred here.

Mr. Trautman filed his Motion to Intervene within 21 days of receiving the

Notice of Intent to Appeal. No brief had been filed, nor had any mediation

occurred. Allowing intervention in this case would be fully consistent with the

legislative intent as shown by the legislative history of OR5 197.830(7)(c).

At the end of the day, Mr. Trautman filed his Motion to Intervene within

21 days of first receiving notice that an appeal had been filed in this matter. To

deny him his right to participate in this appeal would not be consistent with the

context of ORS 197.830(7)(c) nor the "sound principles of judicial review"

governing the review of land use decisions. To affirm LUBA's decision would

allow a LUBA appellant to prevent the participation of anyone else by simply

not serving the NITA on the other parties who participated in the local

proceeding. It is not consistent with those "sound principles" to allow a party to

benefit from its own failures. Such a result is absurd and statutes should not be

construed to ascribe a legislative intent to produce unreasonable or absurd

results. Bell v. Tai-Met, 3S3 Or 535, 301 Pad 901 (2013) ("This court has long

recognized the prudential value of not construing legislative enactments ̀ so as

to ascribe to the legislature the intent to produce what we perceive to be an

unreasonable result, "' Baldwzn, dissenting, quoting McKean-Coffman v.

t •: i
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Employment Div., 312 Or 543, 552, 824 P2d 410 (1992)).

If LUBA's decision is allowed to stand, an appellant could dictate its

own opponents by simply not serving any other party and no party would be

entitled to recourse. Frequently, local governments do not appear at LUBA —

most likely due to budgetary constraints. If an appellant could. unilaterally

prevent other participants from participating by simply failing to comply with

its statutory duty to inform them of the filing of an appeal, it would provide an

incentive to not provide notice. Such a result is contrary to sound principles of

judicial review and the intend of the legislature in adopting HB 2502 (1997).

LUBA's decision in Mountain West is the proper result; when a party to a

local government proceeding is not provided with notice of an appeal, the

deadline to file a motion to intervene should be suspended. in the interests of

"sound principles of judicial review. That result is consistent with the intent of

the legislature, as shown by the text and contact of ORS 197.830(7) and the

legislative history that led to the adoption of that provision.

Accordingly, LUBA decision should be reversed and this matter should

be remanded to the City of Eugene to allow Mr. Trautman, as well as the other

people who were not provided notice, to participate in the City's decision.

~~ • : i




