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August 31, 2015

Eugene Planning Commission
c/o Gabe Flock, Planner
City of Eugene
99 West 10th Avenue,
Eugene, OR 97401

Submitted by: Simon Trautman
Send notices to: 2303 C Street, Bellingham, WA  98225

Re: City File No. PDT 13-1; Oakleigh PUD
Opposition to Hearings Official Decision

Dear Commissioners:

On August 17, 2015, the Planning Commission voted to re-open the record for new evidence
and arguments. (Attachment A provides a transcript of the relevant comments made by
commissioners and staff during this meeting, and is incorporated herein.)

The motion adopted by the Planning Commission set the following time limits:

 New evidence allowed through close-of-business on August 31st.
 Rebuttal arguments through close-of-business September 4th.
 Final applicant rebuttal through close-of-business September 11th.

The motion adopted by the Planning Commission allowed only the applicant and myself and
our legal representatives to contribute new, written testimony.

The motion adopted by the Planning Commission limited the scope to right-of-way, pavement
widths and parking, in relation to the safety of Oakleigh Lane.

Notwithstanding the adopted motion, ORS 197.763(7) requires:

“When a local governing body, planning commission, hearings body or hearings officer
reopens a record to admit new evidence, arguments or testimony, any person may raise
new issues which relate to the new evidence, arguments, testimony or criteria for
decision-making which apply to the matter at issue.”

This letter provides further testimony to supplement the testimony I submitted on July 27, 2015.
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In addition, following the discussion of traffic-related issues, I document how the proposed
PUD fails to comply with approval criteria EC 9.8320(7) and EC 9.8320(11)(k) with respect to
adequate public facilities required for fire protection.

To counter any attempt to exclude portions of my prior testimony, I have resubmitted it during
the period when the record has been re-opened to evidence, as well as argument.

I want to express my respect and appreciation to Commissioners Barofsky, Mills and Baker for
respecting the public process and allowing me to provide full testimony.

PRELIMINARIES

Before reading further, please look at Attachment B, which provides an updated diagram and
table summarizing the dedicated Oakleigh Lane right-of-way. Although the information on this
attachment is not (and never was) “new evidence,”1 your re-opening the record to new evidence
removes any doubt about of your legal ability to refer to this information in your findings.

I am also submitting a survey by a licensed surveyor that confirms the specific dimensions and
locations of Oakleigh Lane right-of-way and pavement along the easternmost segment of
Oakleigh Lane. See Attachment C, incorporated herein. This recent survey is augmented by a
survey conducted in June 2011 and provided as Attachment D, incorporated herein.2

I would also suggest that you view the videos and photographs of Oakleigh Lane that
accompany this testimony, and which are incorporated herein by reference. The video files
provided include:

 17August2015videoOfOakleighLane.mp4 – A visual examination of the pavement at
the northwest corner of the proposed development (as marked by a “Poage Eng &
Survey Inc.) survey marker.

 2015August30PedestriansBicyclistAndVehicleSharingTheOakleighLanePavement.mp4
– A visual demonstration of the shared use of Oakleigh Lane by pedestrians, bicyclists,
moving vehicles and parked cars.

 2015August30TruckLeavingOakleighLaneResidence.mp4 – A visual demonstration of
the clearance for vehicles traversing Oakleigh Lane between legally-parked cars.

With that context in mind, you will see that there is clear and compelling evidence that
Oakleigh Lane does not meet Eugene Code (EC) mandatory approval criteria and adopted
standards. Further, Oakleigh Lane falls far short of reasonable right-of-way, pavement and
clearance for a safe and adequate street for emergency vehicles according to both Oregon
Department of Transportation (ODOT) neighborhood street design guidelines (which are
referenced in Eugene Fire Code) and the federal Occupational Safety and Health
Administration (OSHA) recommendations.

1 See the August 11, 2015 Letter from William Kabeiseman to Anne Davies clarifying the applicable
statutes. Attachment E, incorporated herein.

2 Attachment N provides supporting records of the Oakleigh Plat and deed descriptions for Tax Lots
5800, 5900 and 10100. The boundaries on Oakleigh Lane form a continuous straight line and meet the
northern boundary of the proposed development site.
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LEGAL BURDEN OF PROOF REMAINS ON THE APPLICANT

It would behoove the commissioners, particularly those commissioners who have demonstrated
a tendency to require the appellants to prove that Oakleigh Lane will be unsafe, to spend at least
a few minutes discussing and understanding the statutory burden of proof that falls only upon
the applicant, even during an appeal. If, after you have considered all relevant evidence and
arguments, there remains any uncertainty regarding whether or not the evidence would
convince a reasonable person that Oakleigh Lane would be safe, a commissioner is legally required
to find that the applicant has failed to satisfy their burden to prove the application complies
with the mandatory approval criteria. You cannot rely on findings that the appellants have not
“proved” their case, but instead must require that the applicant has proven that the application
complies.

In this case, there is no clear and convincing evidence in the record to be certain that Oakleigh
Lane will have (at least) an unobstructed, 20-foot right-of-way and 19 feet of pavement available
for public use for its entire length. And that was the assumed condition of Oakleigh Lane that the
Hearings Official (and Planning Commission) previously relied upon.

With evidence now proving that Oakleigh Lane can be obstructed by legally-parked cars and
that at least 250 feet of Oakleigh Lane has less than 16 feet of pavement width within the public
right-of-way, the Planning Commission must reject the analysis and findings of the Hearings
Official (and the prior Planning Commission) decision.

Reemphasizing: It is not in any way the appellants’ burden to prove the right-of-way will be
obstructed or that the pavement won’t be available for public use. If the Planning Commission
were to transfer the burden of proof to the appellants, there are a long line of LUBA and court
decisions that make it fairly certain an approval would be remanded.

Furthermore, the additional evidence submitted in this testimony will indeed demonstrate that,
even if there were an unobstructed 20-foot right-of-way and 19 feet of pavement available for
public use (and there is not), that condition would not meet adopted City Code and street
standards and would not come anywhere close to providing a safe street for emergency
vehicles.

My testimony of July 27, 2015 provides a thorough analysis of the legal requirements of the
mandatory approval criteria in EC 9.8320(5), (6) and (11)(b); and these arguments are not repeated
in this testimony. The following testimony focuses on the facts regarding the current condition of
Oakleigh Lane and the appropriate code, standards and guidelines for evaluating whether or not:

 Oakleigh Lane in its current condition would provide a safe and adequate street (as
required by EC 9.8320(5));

 The additional traffic impacts arising from the proposed PUD would not be a significant
risk to public safety (as required by EC 9.8320(6));

 The additional traffic would not be an impediment to emergency response (as also
required by EC 9.8320(6)); and

 Oakleigh Lane satisfies applicable standards for right-of-way and pavement widths (as
required by EC 9.8320(11)(b)).
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YES, THERE IS AN ELEPHANT IN THE ROOM

There is now a survey by a licensed surveyor that establishes reliably that a substantial portion
Oakleigh Lane pavement lies on private property, outside the public right-of-way. (See
Attachment C, as well as Attachment D.) Along the 250-foot segment of Oakleigh Lane
immediately west of the development site, the pavement on public right-of-way narrows to as
little as 13.7 feet. For perspective, this is less than the City’s minimum requirement for
pavement of a one-way alley. Neighborhood residents regularly and legally park their cars on
the areas of private property that have pavement. Thus, it’s not a mere technicality that the
pavement isn’t 19 feet wide in the right-of-way – the cars parked on the pavement reduce the
“clear passage” width of the pavement to approximately 14 to 16 feet along this stretch of
Oakleigh Lane.

The situation along this same stretch is exacerbated because the right-of-way on the north side
is obstructed by cars that regularly park on gravel in the right-of-way. (See accompanying video
file 2015August30TruckLeavingOakleighLaneResidence.mp4.) According to Eugene Parking
Enforcement staff, this is legal. (See Attachment F, incorporated herein.) Thus, the unobstructed
right-of-way itself is narrowed by several feet to approximately 16 to 17 feet. (See accompanying
video file 17August2015videoOfOakleighLane.mp4.)

These facts are now reliably established and cannot be ignored by the Planning Commission.

§ These facts require the Planning Commission to find that Oakleigh Lane does not in its
current condition provide a “safe and adequate transportation system, as required by EC
9.8320(5).

§ These facts require the Planning Commission to find that the additional traffic that
would be generated by residents of the proposed PUD would present a risk to public
safety, specifically by impeding emergency vehicles on Oakleigh Lane in its current
condition, thus conflicting with EC 9.8320(6). In addition, these facts establish that the
narrow clear passage width presents a risk to pedestrians and bicyclists who must ride
in same pathway as vehicles, as demonstrated in the video file
2015August30PedestriansBicyclistAndVehicleSharingTheOakleighLanePavement.mp4.

§ These facts require the Planning Commission to find that Oakleigh Lane in its current
condition lacks adequate pavement in the public right-of-way, as well as improvements
such as sidewalks, to meet City Standards, as required by EC 9.8320(11)(b).

These findings would be sufficient to deny the PUD application outright, and that is the right
course of action to take.
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However, if the commissioners are determined to approve the application despite these serious
deficiencies, to be reasonable and legally-defensible such a decision would require that:

a. The Planning Commission must adopt findings that, as a matter of law, it is feasible to
widen and improve Oakleigh Lane so that it meets the three approval criteria, above;
and

b. The Planning Commission must adopt condition(s) of approval that, before the Final
PUD is approved, Oakleigh Lane be widened and improved to the specific width and
improvements that would satisfy all of the three approval criteria, above.

My argument is not that it is infeasible, as a matter of law, for Oakleigh Lane to be widened and
improved, as required. That is not the issue here.

And, as explained in my prior testimony, my argument is not that the City must require the
applicant to actually provide the right-of-way and improvements beyond their proportional
obligation.

However, it should be clear that, even if the Planning Commission were to rely on the same
statements in the Public Works report and the same findings of compliance, based on a 20-foot
unobstructed right-of-way and 19-foot-wide pavement on public property, there was not
reliable evidence in the record approved by the Hearings Official that addressed the true
conditions of Oakleigh Lane.

AN ALTERNATIVE SAFETY ANALYSIS REQUIRES A COMPLETE “REDO”

It was the applicant’s responsibility to present an application that included the true facts
regarding Oakleigh Lane and an analysis of compliance with EC 9.8320(5), (6) and (11) based on
an accurate description of Oakleigh Lane. The applicant did not do that, whether by intent or
lack of due-diligence, and the applicant cannot at this late hour change the fundamental
elements of their application with respect to the physical environment and do a wholly new
analysis, based on facts that are substantially different than were presented in the application.

Accordingly, the Planning Commission should take care not to rely on any new traffic safety
analysis submitted by a consultant representing the applicant’s interests, and which the public
would have no opportunity to review or address with contrary evidence or raise additional
appeal issues. An entirely new analysis would only be permissible through submittal of a new
Tentative PUD application that would be subjected to the full public process for approval.

Pursuant to ORS 197.763(6)(c), ORS 197.763(7) and other applicable statutory
requirements, I am hereby requesting, in writing, that I (and others) be allowed to submit
evidence in response to any new traffic safety analysis submitted by the applicant or city staff.

My argument is that the required right-of-way and pavement width must be feasible and the
conditions of approval must be adequate to ensure they will be put in place.
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THE “RED HERRING” IN THE ROOM

The Deputy City Attorney has thrown a “red herring” into the metaphorical room.

In her August 12, 2015 memo to the Planning Commission, Davies advised commissioners that:
“[A]ny of the paved portion of Oakleigh Lane that lies outside the right of way that has existed
for 10 years or more will be considered to have been acquired by the City as a prescriptive
easement.” (Emphasis added.)

Ironically, the law firm engaged by OMC published a 2007 document “Law of Easements: Legal
Issues and Practical Considerations” that contradicts Davies’ statement:

“A prescriptive easement requires that the claimant establish by clear and convincing
evidence that his use was: 1) for the prescriptive period (10 years under ORS 12.050); 2)
open, notorious, and adverse to the rights of the servient owner; and 3) continuous and
uninterrupted according to the nature of the use.” (See attachment G, incorporated
herein.)

Planning commissioners must base approval of development applications on verifiable facts;
and the City’s right to a prescriptive easement is uncertain at best.

Any such claim that the paving that currently lies on private property is ensured to remain
available for public use cannot be relied upon because there is no basis for concluding that this
would be certain as a matter of law.

The only lawful way that the Planning Commission may take hypothetical future actions, such
as a “prescriptive easement,” into account is in determining feasibility. In this case, it is just as
“feasible,” as a matter of law, that the property owners on which the pavement lies may legally
remove the pavement and prohibit trespass by vehicles.3

The eventual outcome regarding the status of the pavement that now lies on private property is
uncertain, period. (See the August 13, 2015 e-mail from William Kabeiseman to Anne Davies, in
Attachment H, incorporated herein. See also the August 25, 2015 letter from Lauren Regan to
the City Manager, Attachment I, incorporated herein.)

OBSTRUCTION OF EMERGENCY VEHICLES, IF NOT JUSTICE

Further, there is no evidence in the record that the essential condition in the Public Works
report that “Oakleigh Lane remain unobstructed by parked vehicles” can be met, and both the
City and County have declined to even provide assurance that they would attempt to prohibit
parking in the right-of way. Note that the only evidence in the record addressing the legality of
such parking reliably establishes that such parking is considered legal by the Eugene City
Parking Enforcement staff person. (See page 1 of e-mail thread in Attachment F.)

There are two defensible alternatives available to the Planning Commission:

3 It bears noting that the survey in Attachment B notes that “The public may have a prescriptive easement
for the continued use of that area.” The only easements that actually exist are those depicted in the wider
portions of the right-of-way. If the City actually had any prescriptive easements, those would have been
reflected on the survey. The City does not have any prescriptive easements in this area.
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a. Deny the application. This would allow the applicant to resubmit an application with
additional analysis and argument addressing the true conditions on Oakleigh Lane. The
applicant might even be successful in purchasing additional easements that would
remove some or all of the concerns.

b. Alternately, the Planning Commission could require that Oakleigh Lane at the very
minimum meet conditions of unobstructed right-of-way and pavement width that the
Planning Commission believed were adequate.

The commissioners should realize that anything less than this would be legally indefensible and
almost certainly result in another remand.

(Commissioners should also not overlook the Hearings Official’s error in not requiring a 45-foot
right-of-way adjacent to the subject property as I covered beginning on page 12 of mu July 27,
2015 testimony.)

APPLICABLE ADOPTED STREET STANDARDS

My July 27, 2015 testimony thoroughly addressed the direct legal requirements stated in
EC 9.8320(5) and (6) that Oakleigh Lane must meet the adopted City street standards for right-
of-way and pavement width. There is no dispute that Oakleigh Lane would fall within the
category of Low Volume Residential street if the proposed PUD were built. For this category of
street, EC Table 9.6870 requires a minimum of 45 feet of right-of-way and a 20 foot paving
width.

The City’s “Arterial and Collector Street Plan” provides additional detail, showing that the 20-
foot minimum width is appropriate only for a Low Volume Residential street with no parking.
(Rec 864) Wider pavement is necessary for streets, such as Oakleigh Lane, on which there is
parking.

It is incontestable that Oakleigh Lane does not have the required right-of-way or pavement
width for its entire length.

Oakleigh Lane has more than 250 feet that has only a 20 foot right-of-way, which can be, has
been, and likely will be, legally obstructed by cars parked on the north side, outside the
pavement.

Oakleigh Lane has many numerous places where the pavement is less than 20 feet, and has at
least 250 feet on which the paving within the public right-of-way is only 13.7 feet to 15.7 feet
wide. Cars can legally park on the pavement that’s on private property, thus obstructing its use.

It’s worth noting that this 250-foot segment of Oakleigh Lane doesn’t even meet the adopted
city standards for a two-way alley.

The applicant’s attorney and the Deputy City Attorney have tried to circumvent the standards
adopted by City Council using two primary tactics:

 Contorting the meaning of EC 9.8320(5) and (6) in such a way that would allow the 800
feet of Oakleigh Lane that is not adjacent to the development property to essentially
have no particular requirements for right-of-way or pavement. In their legal view,
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Oakleigh Lane could be an eight-foot-wide, four-wheel drive, dirt track, and the
proposed PUD would satisfy the requirements of EC 9.8320(5) and (6).

Look at the accompanying videos of the Oakleigh Lane families and kids who live on
Oakleigh Lane, and who must walk and bicycle in the roadway, and ask yourselves
whether this twisting of the law serves the Eugene Code’s overarching purpose “to
protect and promote the health, safety, and general welfare of the public.”

 Relying on a conclusory statement in the Public Works report– regarding only the
requirements in EC 9.8320(11) for paving – that “Oakleigh Street will continue to
adequately provide for motorized and foot traffic, as well as for emergency vehicles and
delivery services, provided the paved surface is not blocked by parked vehicles.”

And yet, as has been clearly demonstrated, even before my testimony – Oakleigh Lane is
and will be obstructed by parked vehicles, including ones parked legally.

The applicant’s attorney and the Deputy City Attorney want commissioners to ignore
this explicit condition stated in the Public Works report. But you cannot do that lawfully.

THE “THIRD ELEPHANT” – APPLICABLE EMERGENCY RESPONSE STANDARDS

Here is the third elephant in the room that the applicant and city staff chose to ignore – adopted
Eugene Fire Code.

As I will walk you through presently, Eugene Fire Code requires several things for the public
safety, which are directly applicable to the failure of the application to meet the requirements of
EC 9.8320(5) and (6):

1. The new buildings in the proposed PUD must be served by fire apparatus access road –
“[a] road that provides fire apparatus access from a fire station to a facility, building or
portion thereof. (Emphasis added.)

In this case, the entirety of Oakleigh Lane must be part of that fire apparatus access road.

2. “Facilities, buildings or portions of buildings hereinafter constructed shall be accessible
to fire department apparatus by way of an approved fire apparatus access road with an
asphalt, concrete or other approved driving surface  capable of supporting the imposed
load of fire apparatus weighing at least 80,000 pounds.”

3. “The number of dwelling units on a single fire apparatus access road shall not be
increased unless fire access roads will connect with future development ….” (Italics in
original.)

4. The fire apparatus road “shall be in accordance with this appendix [defining standards]
and all … regulations and standards adopted by the City of Eugene.”

5. “Fire apparatus roads shall have an unobstructed width of not less than 20 feet,
exclusive of shoulders ….”

6. “Dead-end fire apparatus access roads in excess of 150 feet shall be provided with width
[as follows] 501-750 Length – 26 feet width; over 750 feet needs special approval.”
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7. “Where a fire hydrant is located on a fire apparatus access road, the minimum road
width shall be 26 feet, exclusive of shoulders.”

8. “Fire apparatus roads shall not be obstructed in any manner, including the parking of
vehicles. The minimum widths and clearances established in [referenced standards]
shall be maintained at all times.”

9. “Fire lane signs … shall be posted on both sides of fire apparatus access roads that are
20 to 26 feet wide.”

I anticipate that the applicant’s attorney, and potentially even the Deputy City Attorney, will try
and lead you to believe that none of the adopted Eugene Fire Code regulations apply. That is
not true; and if the Planning Commission were to ignore these legal requirements, this
application would land right back in your lap.

But even if the PUD somehow didn’t have to meet these regulations in this land use decision,
they are adopted Eugene Code that tell you clearly what is required for a new development at
the end of an exceptionally long and narrow dead-end road to provide a “safe and adequate”
road on which the resulting increase in traffic would not be an impediment to emergency
response.

And, this is not a matter of inches. Oakleigh Lane is grossly lacking in an unobstructed clear-
way and sufficient pavement width and strength to allow safe passage and deployment of fire
trucks and other emergency vehicles to the PUD.

There’s one more legal sleight-of-hand that you may be subjected to. Eugene’s Fire Code (as I
explain in more detail below) is based on adopting the Oregon Fire Code (OFC) with specific,
local amendments. Oregon Fire Code is similarly based on adopting the International Fire Code
(IFC) with amendments. Most of the specific requirements for road widths are found in the IFC
and adopted into the OFC and Eugene Fire Code.

There is a special provision, however, in the Oregon Revised Statutes that specifically states that
local jurisdictions may adopt street standards, e.g., for street widths and paving, that supersede
the IFC, OFC or local fire code standards. Here are the relevant parts of the statute:

ORS 368.039 Road standards adopted by local government supersede standards in fire
codes … consultation with fire agencies

(1) When the governing body of a county or city adopts specifications and
standards, including standards for width, for roads and streets under the
jurisdiction of the governing body, such specifications and standards shall
supersede and prevail over any specifications and standards for roads and
streets that are set forth in a uniform fire code adopted by the State Fire Marshal,
a municipal fire department or a county firefighting agency.
…

(3) Before adopting or amending any comprehensive plan, land use regulation or
ordinance that establishes specifications and standards for roads and streets, a
governing body of a county or city shall consult with the municipal fire
department or other local firefighting agency concerning the proposed
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specifications and standards. The county or city governing body shall consider
the needs of the fire department or firefighting agency when adopting the final
specifications and standards.

The first thing to note is that Eugene City Council has adopted standards for roads and streets
in EC 9.6800 through EC 9.6875, and the standards applicable to Oakleigh Lane are found in
Table 9.6870 Right-of-Way and Paving Widths. So, if ORS 368.039(1) were interpreted to mean
that the City’s adopted street standards completely mooted the street standards found in the
Eugene Fire Code, then this case is closed because the City street standards require Oakleigh
Lane to have a 45-foot right of way, and pavement width of 20 feet, which Oakleigh Lane does
not have.

Note that ORS 368.039 is very specific in that only street standards adopted by the governing
body, i.e., the Eugene City Council, can supersede the standards in the EFC. The Planning
Commission has no authority to ignore or supersede the EFC requirements, except where the
adopted street standards in Table 9.6870 conflict, and then the Table 9.6870 must actually be
applied.

Put another way, even if the Planning Commission were to accept the ridiculous argument that
EC 9.8320(5)(a) doesn’t require the entirety of Oakleigh Lane to meet adopted street standards;
wherever the adopted street standards do not apply, then the EFC standards are not superseded
and do apply.

There is even more to consider, however. The Administrative Order No. 15-14-02-F, which
adopted the Eugene Fire Code explicitly states:

“Section 8010 of the Eugene Code 1971 authorizes the City Manager to administratively
adopt a fire code for the City of Eugene.”
…

EUGENE FIRE CODE
ADMINISTRATIVE RULE R-8.010FC

R-8.010FC-B AMENDMENTS

[Section] 55. Appendix D Section D101.1 of the OFC is amended to provide:

D101.1 Scope. Fire apparatus access roads shall be in accordance with this
appendix and all other applicable requirements of the Oregon Fire Code and
regulations and standards adopted by the City of Eugene. The fire code official

R-8.010FC-A ADOPTION
The 2012 International Fire Code (IFC) as promulgated by the International Code
Council as adopted and amended by the State of Oregon as the 2014 Oregon Fire Code
(OFC) is hereby adopted, subject to the additions, deletions, and modifications set forth
in this rule, which together constitute the Eugene Fire Code (EFC) This rule is in
addition to, and is not exclusive of Administrative Rule R-8.005. References in this rule
to “this code” are references to the OFC adopted herein.
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may be guided by the Oregon Department of Land Conservation and
Development’s Neighborhood Street Design Guidelines, June 2001.

[Section] 56.  Appendix D Section D102.2 of the OFC is amended to provide:

D102.1 Access and Loading. Facilities, buildings or portions of buildings
hereafter constructed shall be accessible to fire department apparatus by way of
an approved fire apparatus access road with an asphalt concrete or other
approved driving surface capable of supporting the imposed load of fire
apparatus weighing at least 80,000 pounds.

Thus, although the statutes allow Eugene to adopt standards for a Low Volume Residential
street, such as Oakleigh Lane, that are narrower than the standards in the IFC code, Eugene did
not do that.

Instead, section 55, adopted through code provisions adopted by City Council, requires that a
fire apparatus access road meet both the OFC requirements and the street standards adopted by
the City. Thus, a Low Volume Residential street, such as Oakleigh Lane, that provides the only
fire apparatus access road to a new development must have at a minimum a 45-foot right-of-
way, and an unobstructed, 20-foot wide pavement of adequate bearing strength.

Further, the Eugene Code doesn’t adopt any “clear width” standards to supersede the EFC
standards for “clear width,” presumably because the right-of-way minimums in
EC Table 9.6870 for all categories of street (except alleys) are 40 feet or greater, which is plenty
to allow for the EFC requirement of 20 to 26 foot clear width.

Commissioners must reject any attempt by the applicant or Deputy City Attorney to claim that
ORS 368.039 somehow allows the Planning Commission to interpret EC 9.8320(5) and (6) to
entirely ignore the long stretch of Oakleigh Lane from River Road to the proposed development
or to not require that Oakleigh Lane meet adopted street standards and/or Eugene Fire Code
fire apparatus access road standards.

EUGENE FIRE CODE REQUIREMENTS PROTECT PUBLIC SAFETY

This section walks you through the 2014 Oregon Fire Code provisions that are adopted into the
Eugene Fire Code and found in Attachment J, incorporated herein. Page numbers refer to the
numbers at the bottom of the 2014 OFC pages.

“Fire Apparatus Access Road” is defined on page 26 as “A road that provides fire apparatus
access from a fire station to a facility, building or portion thereof. This is a general term
inclusive of all other terms, such as fire lane, public street, private street, parking lot lane and
access roadway.”

Oakleigh Lane is the only road that can serve as a fire apparatus access road to the proposed
OMC development; and, obviously, the entirety of Oakleigh Lane is necessary to satisfy the
definition.

Section 503.1 (page 67) specifies where a fire apparatus access road is required.
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503.1 Where required. Fire apparatus roads shall be provided and maintained in
accordance with Sections 503.1.1 through 503.1.3. See Appendix D.

503.1.1 Buildings and facilities. Approved fire apparatus access roads shall be
provided for every facility, building or portion of building hereinafter
constructed or moved into or within the jurisdiction. The fire apparatus access
road shall comply with the requirements of this section and shall extend to
within 150 feet (45 720 mm) of all portions of the facility and all portions of the
first story of the buildings as measured by an approved route around the exterior
of the building or facility.

(Section 503.1.1 provides exceptions, but none of those apply to the proposed
development.)

This section requires the obvious: There has to be a safe way to get fire apparatus to new
developments, such as the OMC’s proposed 29 condominiums. This can’t be accomplished
unless all of Oakleigh Lane meets the OMC standards, or, in the alternative, the adopted city
street standards.4

Section 503.2.1 (page 68) specifies 20 feet as the minimum unobstructed width of a fire
apparatus access road. Because ORS 368.039(3) requires that “a governing body of a … city shall
consult with the municipal fire department … concerning the proposed specifications and
standards. The … city governing body shall consider the needs of the fire department … when
adopting the final specifications and standards,” it should come as no surprise that the OFC
minimum width corresponds exactly to the minimum pavement width adopted by City Council
for two-way alleys, as well as Low Volume Residential streets.

Dead-end roads over 500 feet long, however, fall into a special category (as specified in Section
D103.4 and Table D103.4 on page 462) requiring a 26-foot width. And, if a dead-end road is over
750 feet long, as is Oakleigh Lane, even 26 feet isn’t enough and the road requires “special
approval” before it can be considered as a fire apparatus access road.

This provision recognizes another obvious safety concern – dead-end roads provide only one
way in and out, unlike connected roads, for which there are two or more routes to a
development. The longer a dead-end road is, the greater the risk of obstruction. A wider road
provides some margin of safety with respect to potential obstructions, but there is a practical
limit, which is why OFC doesn’t provide a specific width that would make a road such as
Oakleigh Lane safe.

As the survey in Attachment B shows, there’s a fire hydrant within the 20-foot right of way (at
the property line between Tax Lots 13 and 14). This placement not only creates another
obstruction within the right-of-way, but also effective deployment of hoses requires that fire
trucks stand a bit off from the hydrant to allow room for firefighters to maneuver. Accordingly,

4 The second note under Section D107.1 also seems to cover Oakleigh Lane:
2. The number of dwelling units on a single fire apparatus access road shall not be increased unless

fire access roads will connect with future development, as determined by the fire code official.
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OFC Section D103.1 (page 461) requires: “Where a fire hydrant is located on a fire apparatus
access road, he minimum road width shall be 26 feet (7925 mm), exclusive of shoulders (see
Figure D103.1 [found on the same page]).” Needless to say, Oakleigh Lane is far narrower; and
what makes matters even less safe is that the fire hydrant could be obstructed by a car parked
off the pavement, as shown below. While this might (or might not) be illegal, there is no signage
or markings to establish an adequate “no parking” zone around, or across from, the hydrant.

OFC Section 503.4 (page 68) demands that “[f]ire access apparatus roads shall not be obstructed
in any manner, including the parking of vehicles. The minimum widths and clearances
established in Section 503.2.1 shall be maintained at all times.” An unobstructed pavement is
what the Public Works conclusions were entirely dependent upon, and which this time around
the Planning Commission must not ignore.

A simple and obvious way to help maintain an unobstructed roadway is to prohibit parking,
place signage to that effect and patrol and enforce the restriction.

OFC Section D103.6.1 (page 462) requires that “[f]ire lane signs as specified in Section D103.6
[which includes Figure D103.6] shall be posted on both sides of fire access apparatus roads that
are 20 to 26 feet wide.”

This is a problem for the applicant, however, because both the city and county (Rec 884) have
stated for the record that they have no intention of maintaining Oakleigh Lane, including
placing “No Parking” signs. (A phone conversation on August 31, 2015 with Dan Ingram of
Lane County Public works confirmed the county would not install “No Parking” signs without
an order by the Board of Commissioners.)

There is also no evidence that, even if signage were installed, Oakleigh Lane would be patrolled
adequately to ensure the road remains unobstructed at all times. In addition, it is also not
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settled that, as a matter of law, the city or county could prohibit people from parking on the
pavement that’s on private property.

Section D102.1 (page 461) requires that fire access apparatus roads be able to bear a load of at
least 60,000 pounds, but the Eugene Fire Code has increased this to 80,000 pounds. According to
the Access Engineering Letter, August 6, 2013 submitted by the applicant (LUBA Rec 1439),
Oakleigh Lane has an “oil mat” surface, rather than a full “asphalt cement” pavement, and there
is no evidence as to its load-bearing capacity.

A road’s load-bearing capacity is a result of both the subsurface (e.g., rock or native soil, etc.)
and the pavement. As Commissioner Randall should be able to explain, even when an oil mat
surface can provide an effective armor against water and wear, if the subsurface hasn’t been
adequately built-up and compacted, a vehicle as heavy as a fire truck can crush the pavement
surface into the subsurface and cause serious impediment to the rapid movement of the fire
truck.

Oakleigh Lane’s oil mat surface cannot be assumed outright to be able to support 80,000
pounds, and no tests or analysis are in the record upon which the City can conclude that the
pavement bearing capacity is sufficient to meet this requirement.

EXPERT OPINIONS

As my previous testimony pointed out, the first and largest elephant in the room was the
contradiction between the two conclusions about Oakleigh Lane safety presented in the Public
Works report.

Perhaps an easy way to decide which of these a reasonable person should rely on is to see what
actual experts have to say.

As noted above, Section 55 of the Administrative Order adopting the Eugene Fire Code states:
“The fire code official may be guided by the Oregon Department of Land Conservation and
Development’s Neighborhood Street Design Guidelines, June 2001.” That’s a clear indication
that the City places some confidence in these guidelines, which were produced as part of the
state’s Transportation and Growth Management (TGM) program through a collaborative effort
among DLCD, ODOT and many other “heavy lifters” in the field of land use and
transportation. The City of Eugene was represented by planner Allen Lowe, now retired.
Attachment K provides the full 2001 version, incorporated herein.

Rather than repeat all the salient points in this publication, I suggest that you flip through the
introduction and note the highlighted text on pages 2, 3, 5, 9-12, most especially the statement
on page 16 that:

“Two-way streets under 20 feet are NOT recommended. If, in a special circumstance, a
community allows a street less than 20 feet, safety measures such as residential
sprinklers, one-way street designation, and block lengths less than 300 feet may be
needed.” (All emphasis in original.)

Read their lips -- Two-way streets under 20 feet are NOT recommended.
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Obviously, none of the three possible mitigations are feasible on Oakleigh Lane, which is a
1,000-foot long dead-end with twenty existing single-family homes almost certainly without
sprinkler systems.

But even that isn’t the full “take-away.” Look at the “20 ft. Streets” diagrams and notes on pages
19 and 20. They state “No on-street parking allowed” and depict a 42- to 48-foot right-of-way.

This is not a scenario that would fit Oakleigh Lane in its current configuration, with narrower
pavement and parking on both sides.

And, if this isn’t enough to convince you that Oakleigh Lane is grossly unsuitable for more than
doubling the traffic, look at what the OSHA has to say in their publication “Fire Service
Features if Buildings and Fire Protection Systems. (See Attachment L, incorporated herein.) In
particular read pages 11 to 15 and the summary sidebar on page 16. Here are a few excerpts:

“The basic clear width requirement for [fire] apparatus in the IFC and [National Fire
Protection Association] NFPA 1 [the Uniform Fire Code] is 20 feet NFPA 1141 calls for
one-way fire lanes that are 16 feet wide …” (page 13)

“NFPA 1141 contains a 24-foot clear width requirement for two-way fire lanes.
Appendix D of the IBC [International Building Code] calls for a 26-foot clear width for
fire hydrant locations, extending for a distance of 20 feet in both directions ….” (page 13)

“The IFC Appendix D has a load design requirement of 75,000 pounds.” (page 14)

“Fire lane signage is important, both for the public and enforcement officials. Examples
include signs, curb painting, or curb stenciling. A jurisdiction’s requirements must be
followed exactly to ensure that no-parking provisions are legally enforceable. (page 15,
emphasis added

The standard in NFPA 1141 is particularly relevant because it’s for “planned building groups,”
such as a PUD. (NFPA 1141 defines “planned building group” as: “Multiple structures
constructed on a parcel of land, excluding farmland, under the ownership, control, or
development by an individual, a corporation, or a firm.” This is exactly what OMC proposes.)

Oakleigh Lane doesn’t even meet OSHA’s recommended standard for a safe one-way street. So,
Oakley Lane in its current condition would pose greater risks to our community’s fire fighters,
as well as current residents and future PUD residents, if 29 additional dwellings were to be
added at the end of this 1,000-foot dead-end.

Enough, already!

Every standard that can be consulted from Eugene’s adopted street standards, Eugene’s Fire
Code, Oregon Fire Code, the International Fire Code, DLCD and ODOT street guidelines, the
National Fire Protection Association, OSHA and the International Building Code requires that
Oakleigh Lane have at the very minimum an adequately paved, unobstructed clear width of at
least 20 feet, with 26 feet of clear width around the fire hydrant.
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Adopted City street standards require a 45-foot right-of-way and sidewalks (at least) to separate
pedestrians from traffic and maintain pedestrian’s safety. That’s what the Public Works staff
put in their report, saying correctly that

“Without the additional right-of-way, Oakleigh Lane cannot be improved to the City’s
minimum street design standards, and the 168 new vehicle trips per day generated by
the proposed development, along with the additional pedestrian and bicycle traffic
generated by the proposed development; will not be assured of safe access via Oakleigh
Lane.”

That statement by the PWD staff is the simple truth, and the Planning Commission should not
abide attempts to circumvent the law and put people’s safety at risk.

But there is one final expert opinion to which I hope commissioners will give particular weight.
Please read the letter from Maj Hutchinson (Attachment M, incorporated herein). After you
read Maj’s letter, have a look at Maj and her young daughter walking down Oakleigh Lane in
the 2015August30PedestriansBicyclistAndVehicleSharingTheOakleighLanePavement.mp4
video.

These are the citizens whose safety and well-being the Eugene Code is intended to protect and
promote, and you are responsible to ensure that your decisions are consistent with that
purpose.

CONCLUSION REGARDING THE SAFETY OF OAKLEIGH LANE

This isn’t really that complicated a decision – it has been made so only by the facts and code
provisions that were kept hidden, the cursory Public Works staff conclusions presented as if it
were thorough “analysis,” and the transparent legal maneuvers to circumvent the plain
meaning of PUD approval criteria that require the only road into and out of the 29-unit
development to be safe, adequate and not increase risks to the public.

Every shred of code and evidence demands that the Planning Commission find that Oakleigh
Lane would not be safe for current residents, future PUD residents and emergency personnel.

The proposed PUD does not come even close to meeting the requirements of EC 9.8320(5), (6)
and (11).

For these reasons, this application must be denied.

EPILOGUE – THE APPLICATION DOESN’T MEET OTHER CRITERIA

EC 9.8320(7) states:

Adequate public facilities and services are available to the site, or if public services and
facilities are not presently available, the applicant demonstrates that the services and
facilities will be available prior to need. Demonstration of future availability requires
evidence of at least one of the following:

(a) Prior written commitment of public funds by the appropriate public agencies.
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(b) Prior acceptance by the appropriate public agency of a written commitment by the
applicant or other party to provide private services and facilities.

(c) A written commitment by the applicant or other party to provide for offsetting all
added public costs or early commitment of public funds made necessary by
development, submitted on a form acceptable to the city manager.

As explained above, adequate public fire and emergency services are not available to the site
because there is no approved fire apparatus access road.

The portions of testimony above related to the Eugene Fire Code requirements for fire
apparatus access roads are incorporated herein by reference.

The Hearings Official erred by failing to correctly assess the lack of adequate fire and
emergency services.

EC 9.8320(11)(k) states:

(11) The PUD complies with all of the following:

(k) All other applicable development standards for features explicitly included in the
application except where the applicant has shown that a proposed noncompliance is
consistent with the purposes set out in EC 9.8300 Purpose of Planned Unit
Development.

The application explicitly includes a hammerhead turnaround for use by emergency vehicles.
This turnaround must meet the standards in the Eugene Fire Code, including being connected
to a fire station by a fire apparatus access road. It fails to meet this requirement, as described
above.

The application also includes a corner where the driveway meets Oakleigh Lane. This corner
has a radius that fails to meet the minimum turning radius for a fire apparatus, as required by
Eugene Fire Code.

The application does not provide complete dimensions for all buildings, particularly the
“Common” building and no analysis was provided as to whether or not the height of any
portion of a building would be greater than 30 feet, this requiring additional measures to
provide for fire apparatus and hose access. The application cannot be approved until this
required information is provided and there are findings of compliance with the applicable
Eugene Fire Code provisions.

The Hearings Official erred by failing to correctly assess the fire apparatus access road
standards applicable to features explicitly included in the application.

For these reasons, this application must be denied.

Respectfully,
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_____________

Attachments

All attachments are included herein by reference

Printed

A. Partial transcript of August 17, 2015, Planning Commission meeting
B. Updated diagram and table summarizing the dedicated Oakleigh Lane right-of-way
C. August 26, 2015 Survey of Oakleigh Lane
D. June 1, 2011 Survey of Oakleigh Lane
E. August 11, 2015 Letter from William Kabeiseman to Anne Davies
F. E-mail exchange with Eugene Parking Enforcement staff
G. Excerpts from “Law of Easements: Legal Issues and Practical Considerations”
H. August 13, 2015 e-mail from William Kabeiseman to Anne Davie
I. August 25, 2015 letter from Lauren Regan to the City Manager
J. Excerpts from Eugene Fire Code and 2014 Oregon Fire Code
K. ODOT and DLCD publication: “Neighborhood Street Design Guidelines, June 2001”
L. OSHA publication “Fire Service Features if Buildings and Fire Protection Systems”
M. August 29, 2015 letter from Maj Hutchinson
N. Oakleigh Plat and title descriptions for Tax Lots 5800, 5900 and 10100

On digital media

Video files:

17August2015videoOfOakleighLane.mp4 – A visual examination of the pavement at the
northwest corner of the proposed development (as marked by a “Poage Eng & Survey
Inc.) survey marker.

2015August30PedestriansBicyclistAndVehicleSharingTheOakleighLanePavement.mp4 – A
visual demonstration of the shared use of Oakleigh Lane by pedestrians, bicyclists,
moving vehicles and parked cars.

2015August30TruckLeavingOakleighLaneResidence.mp4 – A visual demonstration of
the clearance for vehicles traversing Oakleigh Lane between legally-parked cars.

Photos:
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