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I. STANDING1

ORS 197.830(2) establishes two requirements for standing to bring a2

LUBA appeal. Petitioner Paul Conte (hereinafter referred to as3

“Petitioner”) must have (1) filed a timely notice of intent to appeal, and4

(2) appeared during the local proceedings. Miller v. Washington County,5

25 Or LUBA 169 (1993).  The Eugene Planning Commission’s revised6

final order of approval became final on October 5, 2015.  Petitioner’s7

notice of intent to appeal was filed on October 23, 2015, within 21 days8

of the date the decision became final.9

Petitioner Paul Conte (“Petitioner”) has standing under10

ORS 197.830(2)(b) because on October 9 and 16, 2013, Petitioner11

submitted written testimony to the City of Eugene Hearings Official in12

opposition to the proposed PUD (City Exhibits PT 4 and PT R-2; LUBA13

2014-001 record at 860 and 448). In addition, during the remand14

proceedings, on August 20 and 31, 2015, Petitioner submitted written15

testimony to the Eugene Planning Commission (EPC) in opposition to16

the proposed PUD. LUBA 2015-076/077 record (Rec II) at 140 and 358.17

Thus, Petitioner has standing.18
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II. STATEMENT OF THE CASE1

(1) Nature of the Decision and Relief Sought2

The decision under appeal is that land use decision of Respondent (the3

“City”) entitled “Revised Final Order of the Eugene Planning4

Commission (EPC) on Remand from the Oregon Land Use Board of5

Appeals: Oakleigh Meadows [sic] Co-Housing PUD (PDT 13-1),” which6

involves the approval of a Planned Unit Development (tentative) for a7

proposed condominium development at the terminus of Oakleigh Lane.8

A copy of the decision is attached to this Petition for Review.9

Petitioner seeks reversal or remand of the decision with10

instructions to the City to remedy the errors and provide a hearing for11

the Petitioner to provide testimony in opposition to the Hearings12

Official’s decision.13

(2) Summary of arguments14

First Assignment of Error. The City Erred in Failing to Require15

Sufficient Right-of-Way for Oakleigh Lane from River Road to the16

Subject Property. The City imposed a condition of approval that17

would result in a 42.5-foot right-of-way adjacent to the development,18
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despite the City’s finding that a 45-foot right of way was required.1

Second Assignment of Error. The City Misconstrued the2

Requirements of EC 9.8320(6) and Failed to Prevent a “Significant3

Risk to Public Health and Safety.” The City failed to consider the4

requirements for safe and unimpeded fire apparatus access, which5

Oakleigh Lane does not accommodate.6

Third Assignment of Error. The City Erred in failing to correctly7

assess the lack of adequate fire and emergency services available to8

the proposed PUD site, as required under EC 9.8320(7).9

Fourth Assignment of Error. The City Erred in failing to correctly10

assess that the PUD complies with applicable development standards11

for features explicitly included in the application, specifically those12

related to a turnaround and adequate access for fire apparatus.13

Fifth Assignment of Error. The City erred by accepting relevant14

evidence that was submitted in accordance with local law and then15

failing to provide that evidence to the Eugene Planning Commission.16

Petitioner submitted relevant evidence according to law, but the17

Deputy City Attorney didn’t provide it to the Planning Commission.18

Sixth Assignment of Error. The City failed to reject the applicant’s19
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submission of new and revised PUD design documents that formally1

changed the PUD application; or, in the alternative, the City accepted2

these changes without allowing Petitioner and other parties the right3

to review and respond to these changes. After there was no more4

opportunity for Petitioner to respond, the Applicant submitted new5

drawings and other substantial changes to their PUD application.6

(3) Summary of material facts7

Petitioner Conte accepts Petitioner Trautman’s and Intervenor-8

Petitioner Lovinger’s Summary of Material Facts.9

III. JURISDICTION10

The PUD approval was a land use decision that applied Eugene Code’s11

land use regulations in a discretionary manner. ORS 197.015(10)(a)(A)(iii).12

Accordingly, it is a land use decision subject to LUBA’s jurisdiction.13

A. FIRST ASSIGNMENT OF ERROR14

The City Erred in Failing to Require Sufficient Right-of-Way for15

Oakleigh Lane from River Road to the Subject Property.16

(1) Preservation of Error.17

This issue was raised in initial testimony before the City's Hearings18
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Official (Rec I 449-450 and 872-873) and addressed in the initial decision1

by the Hearings Official (Rec I 364-373).  It was raised in the initial local2

appeal (Rec I 325, 337 – 339 and 872-873) and addressed in the City's3

initial final decision (Rec I 8-9 and 15-16).  The issue was raised in the4

initial LUBA appeal and denied by LUBA Rec II 620-624.  The issue was5

raised again before the Court of Appeals, but was not addressed by the6

Court of Appeals. This issue was then raised again on remand (Rec II7

316-320, 329-337 and elsewhere), but the City did not respond to the8

issue on remand, other than the related, but distinct subissue regarding9

the width of the paved portion of the Oakleigh Lane right-of-way.110

(2) Standard of Review.11

This assignment of error challenges the City’s findings as inadequate.12

Local governments must specifically articulate their findings and13

explain how the evidence factored into its decision. 1000 Friends of14

Oregon v. Metro, 174 Or App 406, 410, 26 P3d 151 (2001).15

16

1 The color-highlighted, mark-up draft of the revised final order
shows the revisions to the City’s original final order. Rec II 99-101. The
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As this sub-assignment of error also implicates the City's1

misconstruing of the applicable law, it is worth noting that the City's2

final decision was made by the Eugene Planning Commission and not3

the City Council.  Accordingly, the City's decision is not entitled to any4

deference Green v. Douglas County, 245 Or App 430, 437-8, 263 P3d 3555

(2011).   Instead, LUBA must evaluate any City interpretation under the6

familiar framework first set out in PGE v. Bureau of Labor and Industries,7

317 Or 606, 859 P2d 1143 (1993), and reset in State v. Gaines, 346 Or 160,8

206 P3d 1042 (2009).9

(3) Discussion.10

Although LUBA considered this issue previously, that was without the11

Simon Trautman’s testimony on remand, which changed the city’s12

findings. Therefore, LUBA must consider the new arguments and13

evidence to determine whether or not to reaffirm the prior decision.214

This assignment of error involves the right-of-way standards in15

EC 9.6870 Street Width that are referenced in EC 9.8320(5):16

revisions relate only to pavement width.
2 See color-highlighted, mark-up draft of the revised final order.
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EC 9.8320(5) The PUD provides safe and adequate transportation1
systems through compliance with the following:2

(a) EC 9.6800 through EC 9.6875 Standards for Streets,3
Alleys, and Other Public Ways (not subject to4
modifications set forth in subsection (10) below).5

(b) Pedestrian, bicycle and transit circulation, including6
related facilities, as needed among buildings and7
related uses on the development site, as well as to8
adjacent and nearby residential areas, transit stops,9
neighborhood activity centers, office parks, and10
industrial parks, provided the city makes findings to11
demonstrate consistency with constitutional12
requirements. “Nearby” means uses within 1/4 mile13
that can reasonably be expected to be used by14
pedestrians, and uses within 2 miles that can15
reasonably be expected to be used by bicyclists.16

(c) The provisions of the Traffic Impact Analysis Review17
of EC 9.8650 through 9.8680 where applicable.18

In particular, this assignment addresses the 870 foot long section of19

Oakleigh Lane that runs from River Road to the subject property.  This20

stretch of Oakleigh Lane is the only outlet for all of the current residents21

of Oakleigh Lane and is also proposed to be the only access for the22

residents of the proposed PUD.  If the proposed PUD is allowed, it23

would more than double the amount of traffic on the admittedly24

substandard street.  This stretch of Oakleigh Lane is also the only access25

.
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for emergency vehicles to respond to emergencies on the PUD site. At1

issue is whether or not this 870 foot long section of the only access street2

for PUD residents must satisfy street standards in EC 9.6870, specifically3

the minimum right-of-way width.4

The issue here is not that the applicant or other parties must5

dedicate property to provide the required right-of-way. The simple6

argument is that Oakleigh Lane must comply with EC 9.6870 (and other7

adopted street standards) before the PUD is occupied in order to ensure8

a safe and adequate street for the PUD residents.9

The City and LUBA findings10

The EPC’s revised final order provided a single-paragraph finding with11

respect to the City’s adopted right-of-way standards referenced by12

EC 9.8320(5)(a) and EC 9.6870 Street Width:13

“The HO completed a detailed analysis of this issue on page 24 of14
his decision. The PC finds that the HO was correct in his15
application of EC 9.8320(5), as being limited in scope to16
compliance with the following: a) that EC 9.6800 through 9.687517
can be met, b) that pedestrian, bicycle and transit circulation can18
be achieved, and c) that if necessary a Traffic Impact Analysis19
(TIA) has been done and mitigation provided. To the extent the20
HO’s decision concludes that EC 9.8320(5)(a) relates only to the21
dedication of land, the PC disagrees. EC9.6800 through 9.687522
establish standards for dedication, design and location of public23
ways, generally. EC 9.6800. That said, the PC agrees that neither24
EC 9.8320(5)(a) nor EC 9.6800 through 9.6875 require that an25
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existing street must meet certain standards in order to serve a1
proposed development. EC 9.6870 only provides the required2
paving widths for certain types of streets when and if those streets3
are ever fully improved to City standards. However, EC 9.8320(6)4
does provide a means of addressing the safety of Oakleigh Lane5
for purposes of emergency response vehicles. See discussion6
under the Third Assignment of Error below.” Rec II 10.7

The revised final order then incorporated the Hearings Official’s8

findings regarding EC 9.8320(5)(a), which are found at several places9

within Rec II 47 to 58.10

The HO’s only findings regarding the right-of-way width of the11

segment of Oakleigh Lane that is not adjacent to the development site12

relied on strictly limiting the scope of EC9.8320(5)(a) and EC 9.6870 to13

the dedication of land.14

“The opponents arguments fundamentally misconstrue the15
requirement of EC 9.8320(5)(a) which is, to ensure that a proposed16
development is capable of dedicating sufficient land along the17
property frontage to meet the right-of-way width requirements for18
that street designation. A “dedication” is a form of legal “taking”19
of property for public use that is intended to provide for public20
safety and offset impacts imposed by development. Because21
EC 9.8320(5)(a) is concerned with the dedication of land for a22
street, neither that provision nor EC 9.6800-9.6875 set forth23
standards that an existing street must meet in order to serve a24
proposed development. By its nature, a dedication only applies to25
the land that is subject to the given land-use application.26
Therefore, Staff have properly applied EC 9.8320(5)(a) by27
considering and requiring sufficient dedication of land to meet the28
right-of-way requirements for either an access lane or a low29
volume residential street - along the frontage of the subject30
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property. Whether or not Staff have miscategorized Oakleigh Lane1
as a low volume residential street, and the Hearings Official does2
not agree that a mistake was made, is of no consequence because3
Table 9.6870 shows right-of-ways in the range of 40' to 55' for both4
access lanes and low volume residential streets. The Hearings5
Official considers Staff’s categorization to be more accurate given6
the increase in ADT moves the lane into the 250-750ADT range.7
But, in any case, the record amply demonstrates that the applicant8
is both willing and able to dedicate land along the northwest9
corner of the subject property and adjacent to Oakleigh Lane for10
the purpose of providing sufficient right away and a public11
accessway. Nothing more is required by EC 9.8320(5)(a).12

“Based on the above interpretation of EC9.8320(5)(a), the13
opponents arguments as set forth above are not relevant to14
whether the applicant has met the requirement to dedicate15
sufficient land to create a 45 foot right-of-way along Oakleigh16
Lane. Although eloquently argued, Mr. Conte’s substantial17
analysis of the Staff findings are well outside the scope of18
EC 9.8320(5)(a), EC 9.6805 and EC 9.6870. Oakleigh Lane need not19
have a dedicated 45 foot right-of-way and associated paved20
surface from River Road to the subject property in order to meet21
EC9.8320(5(a) because that provision is a standard for the22
“dedication” of land, not a “service” standard akin to level of23
service – LOS. Neither does EC 9.8320(5)(a) require the neighbors24
to now dedicate a portion of their property to the widening of the25
right-of-way or paved surface of Oakleigh Lane.” Rec II 54.26

As shown supra, however, the EPC unequivocally rejected this finding,27

and the EPC agreed that EC 9. 8320(5)(a) is not limited just to land28

dedicated by the applicant:29

“To the extent the HO’s decision concludes that EC 9.8320(5)(a)30
relates only to the dedication of land, the PC disagrees. EC 9.680031
through 9.6875 establish standards for dedication, design and32
location of public ways, generally. EC 9.6800.” Rec II 10.33
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In the next sentence of their finding, however, the EPC concluded1

without explanation that “the PC agrees that neither EC 9.8320(5)(a) nor2

EC 9.6800 through 9.6875 require that an existing street must meet3

certain standards in order to serve a proposed development.” Ibid.4

This finding is the only place in the revised final order where the5

City provides a basis for the finding that EC 9.8320(5)(a) and EC 9.68706

right-of-way width do not apply to any portion of Oakleigh Lane that is7

not adjacent to the development site.3 Note that this finding continues8

with: “EC 9.6870 only provides the required paving widths for certain9

types of streets when and if those streets are ever fully improved to City10

standards.” Ibid. This sentence, which misconstrues EC 9.68704, in any11

case addresses only pavement width and doesn’t speak at all to right-of-12

way width, which is the issue in the present case.13

3 Note that the final two sentences in the EPC’s revised final order
both address pavement, but not right-of-way.

4 The text of EC 9.6870 certainly doesn’t support the City’s finding,
as that provision begins as follows:

“Unless an alternative width is approved through use of
other procedures in this code, the right-of-way width and
paving width of streets and alleys dedicated shall conform
to those designated on the adopted Street Right-of-Way
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In its response regarding EC 9.8320(5)(a) in LUBA Oakleigh I, the1

City argued two points:2

“EC 9.6870 only provides the required paving widths for certain3
types of streets when and if those streets are ever fully improved4
to City standards.” Brief of Respondent Page 12. Rec II RE-R.5

“For purposes of EC 9.8320(5), the criteria for approval of a6
tentative PUD application, the standards in EC 9.6870 that apply7
in this instance are those that regulate the required width of8
dedicated right-of-ways.” Brief of Respondent Page 13. Rec II9
RE-R.10

The argument regarding pavement width wasn’t germane to right-of-11

way, and the City’s own final order rejected limiting the scope of12

EC 9.6870 just to the “dedication of land.” In effect, in its brief to LUBA,13

the City was relying solely on a finding that the City’s final order had14

actually rejected about the right-of-way issue.15

LUBA denied the Petitioner’s argument with three findings:16

 Repeating, without explanation, the unexplained, conclusory17
EPC finding “neither EC 9.8320(5)(a) nor EC 9.6800 through18
9.6875 require that an existing street must meet certain stan-19
dards in order to serve a proposed development.” Rec II 621.20

 A literal interpretation of EC 9.8320(5) – which the City did not21
make either in the original or revised final orders – that “The22
plain language of EC 9.8320(5) requires the city to determine23
that ‘the PUD’ meets the standards in (a). It does not require “all24

map.”
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streets serving the PUD” to meet the standards if those streets1
are not located within the PUD.” Ibid.2

 Relying on an interpretation that the City’s decision had already3
rejected, i.e., “[T]he EC 9.6870 requirements for right of way4
widths apply to ‘dedicated’ streets.” Ibid.5

Since LUBA’s order in Oakleigh I includes all of the arguments that6

have been presented thus far, those arguments will be addressed Infra.7

Proper interpretation of the scope of EC 9.8320(5)8

By its very language the scope of EC 9.8320(5) and its subsections9

cannot be entirely limited to the PUD development site and adjacent10

public right-of-way that is dedicated as part of the development.11

Instead both subsections EC 9.8320(5)(b) and (c) explicitly apply to12

elements of the “transportation system” that are public, not on or13

adjacent to the development site and that are not dedicated as part of14

the development. EC 9.8320(5)(b) explicitly defines a scope as extensive15

as two miles.5 EC 9.8320(5)(c) requires a Traffic Impact Analysis (TIA)16

that, in some cases, may require analysis and improvements of17

5 “‘Nearby’ means uses within 1/4 mile that can reasonably be
expected to be used by pedestrians, and uses within 2 miles that can
reasonably be expected to be used by bicyclists.”



14

PETITIONER CONTE PETITION FOR REVIEW

roadways and intersections that aren’t on or adjacent to the PUD.61

The context of EC 9.8320(5) provides additional evidence that its2

scope isn’t strictly restricted to “the PUD” in a physical sense. Eugene3

Code has two alternative sets of PUD approval criteria, and an applicant4

can choose either one.  The applicant in this case chose to apply under5

the “General” criteria (beginning at EC 9.8320), which include6

discretionary criteria. The “Needed Housing” 7 criteria (which begin at7

EC 9.8325) are generally parallel, but are all “clear-and-objective.” In8

particular, the needed housing criteria under EC 9.8325(6) closely follow9

the criteria under EC 9.8320(5).10

EC 9.8325 Tentative Planned Unit Development Approval Criteria11
- Needed Housing.12

* * *13

6 EC 9.8650 Purpose of Traffic Impact Analysis Review. The
purpose of Traffic Impact Analysis Review is to ensure that
developments which will generate a significant amount of traffic, cause
an increase in traffic that will contribute to traffic problems in the area,
or result in levels of service of the roadway system in the vicinity of the
development that do not meet adopted level of service standards
provide the facilities necessary to accommodate the traffic impact of the
proposed development. (Emphasis added.)

7 Eugene treats all housing development as “needed housing.”
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(6) The PUD provides safe and adequate transportation1
systems through compliance with all of the following:2

(a) EC 9.6800 through EC 9.6875 Standards for Streets,3
Alleys, and Other Public Ways (not subject to4
modifications set forth in subsection (11) below).5

(b) Provision of pedestrian, bicycle and transit6
circulation among buildings located within the7
development site, as well as to adjacent and nearby8
residential areas, transit stops, neighborhood9
activity centers, office parks, and industrial parks,10
provided the city makes findings to demonstrate11
consistency with constitutional requirements.12
“Nearby” means uses within 1/4 mile that can13
reasonably be expected to be used by pedestrians,14
and uses within 2 miles that can reasonably be15
expected to be used by bicyclists.16

(c) The street layout of the proposed PUD shall17
disperse motor vehicle traffic onto more than one18
public local street when the PUD exceeds 19 lots or19
when the sum of proposed PUD lots and the20
existing lots utilizing a local street as the single21
means of ingress and egress exceeds 19.22

The overarching criterion of EC 9.8320(5) is identical to EC 9.8325(6):23

“The PUD provides safe and adequate transportation systems through24

compliance with the following.” Subsections (a) and (b) are essentially25

the same in both cases. Subsection EC 9.8320(5)(c) and subsection26

EC 9.8325(6)(c) both address potential off-site impacts using different27

thresholds. EC 9.8320(5)(c) requires a TIA above certain levels of trip28

generation, whereas EC 9.8325(6)(c) requires traffic dispersal to multiple29
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streets when more than 19 lots would utilize the same street.1

Interpreting EC 9.8325(6) in its entirety to be limited to the PUD2

physical development would clearly be inconsistent with the explicit3

language of EC 9.8325(6)(b) and (c).4

Thus, for both EC 9.8320(5) and EC 9.8325(6), the only reasonable5

interpretation is that their scope isn’t limited to the PUD development6

site and adjacent public right-of-way that is dedicated as part of the7

development. The interpretation that harmonizes all of the text in both8

EC 9.8320(5) and EC 9.8325(6) and their respective subsections is:9

“The PUD provides [for] safe and adequate transportation10
systems” to serve PUD residents.11

The only question that remains is whether, of the three subsections,12

EC 9.8320(5)(a) alone is limited to the PUD development site and13

adjacent public right-of-way that is dedicated as part of the14

development.15

The City’s decision itself rejected the notion that EC 9.8320(5)(a)16

was limited to “dedicated” lands, for the obvious reason that, in its own17

findings for EC 9.8320(5)(a), the City evaluated the application’s18

compliance with EC 9.6815 Connectivity for Streets, which explicitly19

deals with transportation system elements that are public, not on or20
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adjacent to the development site and that are not dedicated as part of1

the development. Rec II 10, 54. If the City were to have found that2

EC 9.8320(5)(a) was limited to on-site or “dedicated” lands, the City3

would not be able to apply the street connectivity standards.4

EC 9.6815 Connectivity for Streets.5

* * * *6

(2) Street Connectivity Standards.7

* * * *8

(b) The proposed development shall include street9
connections in the direction of all existing or planned10
streets within 1/4 mile of the development site. * * * *11

* * * *12

(d) Secondary access for fire and emergency medical13
vehicles consistent with EC 9.6870 is required.14

There is no text or context that suggests the scope of EC 9.8320(5)(a)15

should be limited to the PUD development site and adjacent public16

right-of-ways that are dedicated as part of the development, when17

EC 9.8320(5)(b) and (c) clearly are not. It would also be inconsistent with18

the text and context of those provisions to apply a more limited scope19

for the street standard in EC 9.6870 than for the standard in EC 9.6815.20

Furthermore, EC 9.8320(5)(a) is the only place in the PUD approval21

criteria where the City’s adopted street standards must be complied22

with in order to provide a “safe and adequate transportation system.” If23
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EC 9.8320(5)(a) were to be limited to the PUD development site and1

adjacent public right-of-way that is dedicated as part of the2

development, there would be no standard to ensure a “safe and3

adequate transportation system.” As a consequence, if EC 9.8320(5)(a)4

were not to apply to the only vehicular access to a PUD, that access5

could be an unpaved dirt track, which would be an absurd and6

unreasonable outcome of such an interpretation.7

The code at EC 9.6800, with which the PUD must comply,8

provides further confirmation that the scope of EC 9.8320(5)(a) is not9

limited to the PUD development site and adjacent public right-of-way10

that is dedicated as part of the development.11

EC 9.6800 Purpose of Standards for Streets, Alleys, and Other12
Public Ways. Sections 9.6800 through 9.6875 establish standards13
for the dedication, design and location of public ways to address14
the purpose of this land use code contained in EC 9.0020 Purpose.15

EC 9.0020 Purpose. The purpose of the land use code is to protect16
and promote the health, safety, and general welfare of the public17
and to preserve and enhance the economic, social, and18
environmental qualities of the community.19

Together, these code provisions explicitly establish that the purpose of20

the street standards is to protect and promote the safety of the public.21

Allowing a PUD to be occupied by residents who will not have a safe22

means of vehicular access to and from the PUD would conflict with23
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these code provisions. EC 9.8320(5)(a) is where this purpose is fulfilled1

for PUD resident’s vehicular access.2

Again, the City’s original and revised final orders were consistent3

in finding: “To the extent the HO’s decision concludes that4

EC 9.8320(5)(a) relates only to the dedication of land, the PC disagrees.5

EC9.6800 through 9.6875 establish standards for dedication, design and6

location of public ways, generally. EC 9.6800.”7

With all due respect, LUBA injected a “straw man” into the appeal8

with the statement that EC 9.8320(5) “does not require ‘all streets9

serving the PUD’ to meet the standards if those streets are not located10

within the PUD.” Rec II 621. That emphatically, was not, and is not,11

Petitioner’s position. Petitioner’s position is that some street or streets12

must provide safe and adequate transportation systems to serve PUD13

residents. In the present case, Oakleigh Lane is the only street that14

serves the PUD and therefore must meet the standards in EC 9.680015

through EC 9.6875 to comply with the EC 9.8320(5)(a) approval criteria.16

If there were any other street(s) that served the PUD and met the17

adopted street standards, EC 9.8320(5)(a) might be met without any18

concern over Oakleigh Lane; but that is not the case.19



20

PETITIONER CONTE PETITION FOR REVIEW

To understand this point better, consider the hypothetical case in1

which the City’s Public Works Department were to determine that2

conveyance of the wastewater volume that would be generated by a3

proposed PUD’s residents would require a wastewater pipe that’s4

twenty inches in diameter in order to be transported safely and5

adequately from the PUD’s dwellings to the PUD property line where it6

would connect with an existing public wastewater pipe. The City could7

approve the PUD with a condition of approval requiring that the8

applicant design and install the specified pipe prior to occupancy. That9

would be analogous to the City’s conditions of approval in the current10

case regarding the size of roadways on the PUD site.11

Now consider the public wastewater pipe to which the PUD12

wastewater pipe would connect in this hypothetical case. If that existing13

pipe were only ten inches in diameter, and it already served twenty14

other dwellings, would it be reasonable for the City to approve the PUD15

with no condition other than to provide the twenty-inch pipe on the16

development site? Obviously not, because the health and safety of the17

PUD and nearby residents would be put at risk by the inadequacy of the18

downstream, public wastewater pipe.19
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While the City couldn’t require the PUD applicant to shoulder a1

disproportionate burden of the cost to replace the existing public2

wastewater pipe with a larger one that could handle the projected3

volume of wastewater (Dolan v. City of Tigard, 512 US 374 (1994)), the4

City also couldn’t legally approve the PUD unless an adequate waste-5

water conveyance facility downstream was in some way ensured, such6

as through an adequate condition of approval. The City’s reasonable7

and necessary action would be to require a sufficiently large pipe to be8

in place as a requirement for final approval. The City would not have to9

address who would provide the pipe, just that it was feasible in some10

manner and that it would be in place before the PUD was occupied.11

While transportation systems are different than wastewater12

systems, facilities for both must be adequate and safe, and the proper13

interpretation of the City’s code in EC 9.8320(5) serves exactly that14

purpose for transportation systems. And, although constitutional15

limitations may constrain how much of any implementation burden an16

applicant can be required to assume, these limitations do not negate or17

diminish the standards that must be met to ensure the public safety.18

Most developments have street configurations that are more19
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complex than this simple wastewater pipe analogy, but that’s not the1

case with the proposed PUD. The transportation system that must2

adequately and safely serve the proposed PUD residents is a single3

street with no intersections for its entire length (other than where it4

meets River Road). The PUD’s proposed new 29 dwellings would be at5

the very end of Oakleigh Lane, and every one of the cars, trucks, service6

and emergency vehicles travelling between the site and the only7

intersection (at River Road) would have to flow along the entire length8

of Oakleigh Lane, which is already serving about twenty households – a9

situation that is analogous to the one public wastewater pipe having to10

carry all the wastewater volume in the hypothetical example.11

Thus, on the face of it, it would be unreasonable to conclude that12

the segment of Oakleigh Lane that’s adjacent to the proposed PUD  has13

to meet the EC 9.6870 right-of-way standard of 45 feet in order to be safe14

and adequate, and yet the entire 870 feet of the rest of Oakleigh Lane,15

into which all of the PUD traffic volume would pour, would be safe and16

adequate when it has a 250-foot long segment of right-of-way that’s17

only 20 feet wide and an additional 400 feet that has less than a 40-foot18

right of way. This would be exactly analogous to a twenty-inch19



23

PETITIONER CONTE PETITION FOR REVIEW

wastewater pipe on the development site dumping its entire volume1

into a ten-inch public wastewater pipe downstream.2

Returning to the requirements of EC 9.6870, the Public Works3

Report explicitly and tightly connected the safety of Oakleigh Lane to4

complying with the adopted right-of-way standards when it analyzed5

the application’s compliance with EC 9.8320(5)(a).6

“Without the additional right-of-way, Oakleigh Lane cannot be7
improved to the City's minimum street design standards and the8
168 new vehicle trips per day generated by the proposed9
development, along with the additional pedestrian and bicycle10
traffic generated by the proposed development will not be assured11
of safe access via Oakleigh Lane.”  Rec I pp 1256-7 (emphasis12
added).13

While this analysis addressed only the portion of Oakleigh Lane14

adjacent to the development site, the structure of the analysis is plain15

and clear – the residents of the PUD will not be assured of safe access16

unless the adopted righty-of-way standards are met. That same method17

of analysis must be consistently applied to whatever streets are within18

the scope of EC 9.8320(5)(a); and, as demonstrated infra, the scope in this19

case includes all of Oakleigh Lane, the only means of access to the PUD.20

Because Oakleigh Lane in its current configuration does not meet21

the EC 9.6870 right-of-way standards for the segment that is adjacent to22
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the development site, the City is entitled to impose a right-of-way1

exaction as a condition of approval. The rest of Oakleigh Lane also does2

not meet the EC 9.6870 right-of-way standards, and the City must either3

deny the application or require that, prior to the PUD occupancy, the4

entire Oakleigh Lane right-of-way complies with EC 9.6870.85

The only reasonable interpretation of EC 9.8320(5)(a), consistent6

with the City’s own safety analysis and interpretation of its code,7

requires that Oakleigh Lane must meet the requirements of EC 9.68708

for its entire length, including not just pavement width, but right-of-9

way width as well..10

As stated infra, the City’s own determination in the original final11

order was: “To the extent the HO’s decision concludes that12

EC 9.8320(5)(a) relates only to the dedication of land, the PC disagrees.”13

The City has reaffirmed that finding in its revised final order.14

Nonetheless, in Oakleigh I, LUBA relied on a finding that15

EC 9.8320(5)(a) did not apply to any part of Oakleigh Lane other than16

the portion along the development site to which an additional right-of-17

8 Although it would be unlikely, some other means of access could
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way dedication has to be made by the applicant. LUBA provide no1

explanation, simply stating that “the EC 9.8370 requirements for right-2

of-way widths apply to ‘dedicated’ streets.” Rec II 621.3

All of Oakleigh Lane is a dedicated street, so the plain words in4

LUBA’s order seem to confirm, rather than reject, that the EC 9.83705

requirements for right-of-way widths apply to the entirety of Oakleigh6

Lane, given that it’s the only means of access for PUD residents.7

LUBA apparently based its interpretation – contrary to the City’s8

findings – on the word “dedicated” in the following EC 9.6870 text:9

EC 9.6870 Street Width. Unless an alternative width is approved10
through use of other procedures in this code, the right-of-way11
width and paving width of streets and alleys dedicated shall12
conform to those designated on the adopted Street Right-of-Way13
map. When a street segment right-of-way width is not designated14
on the Street Right-of-Way map, the required street width shall be15
the minimum width shown for its type in Table 9.6870 Right-of-16
Way and Paving Widths.17

Oakleigh Lane is not designated on the adopted Street Right-of-Way18

map, and so the text that covers Oakleigh Lane is: “When a street19

segment right-of-way width is not designated on the Street Right-of-20

Way map, the required street width shall be the minimum width shown21

be provided, as long as it complied with EC 9.6870.
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for its type in Table 9.6870 Right-of-Way and Paving Widths.” This text1

provides no basis to support LUBA’s interpretation.2

Even if the word “dedicated” were inserted into the applicable3

text, as LUBA appears to have done, the only reasonable construction4

would be: “When a [dedicated] street segment right-of-way width is not5

designated on the Street Right-of-Way map, the required street width6

shall be the minimum width shown for its type in Table 9.6870 Right-of-7

Way and Paving Widths.” The segment of Oakleigh Lane from River8

Road to the PUD development site is dedicated, and hence would fall9

under this provision, in any case.10

LUBA’s interpretation misconstrues the text and context of11

EC 9.8320(5)(a) and EC 9.6870;  and, contrary to the requirement of ORS12

174.010, would leave EC 9.8320(5)(a) bereft of its full meaning.13

In conclusion, Oakleigh Lane’s right-of-way does not comply with14

EC 9.6870, and therefore the City erred in finding that the application met15

the requirements of EC 9.8320(5). The decision must be remanded for the16

City to properly interpret EC 9.8320(5), EC 9.8320(5)(a) and EC 9.6870.17

B. SECOND ASSIGNMENT OF ERROR18

The City Misconstrued the Requirements of EC 9.8320(6) and Failed to19
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Prevent a “Significant Risk to Public Health and Safety.”1

(1) Preservation of Error.2

Petitioner defers to Petitioner Trautman’s “Preservation of Error” under3

Trautman’s Second Assignment of Error, which is incorporated herein.4

(2) Standard of review.5

As with the First Assignment of Error, this assignment of error6

challenges the City’s findings as inadequate and also implicates the7

City’s misconstruing of the applicable law.8

(3) Discussion.9

Petitioner defers to Intervenor Trautman’s Second Assignment of Error,10

with the following incorporation to the argument.11

As demonstrated in the Third Assignment of Error, supra, and12

incorporated herein by reference, the City erred by failing to correctly13

assess the lack of adequate fire and emergency services available to the14

proposed PUD site. The discussion under the Third Assignment of Error15

provides substantial evidence that residents of the proposed PUD16

would be at significant risk, and therefore the application doesn’t17

comply with EC 9.8320(6) and must be remanded.18
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C. THIRD ASSIGNMENT OF ERROR1

The City Erred in failing to correctly assess the lack of adequate2

fire and emergency services available to the proposed PUD site, as3

required under EC 9.8320(7).4

(1) Preservation of Error5

This error was raised in testimony submitted by Simon Trautman when6

the City reopened the record to admit new argument and evidence.7

ORS 197.763(7) Rec II 146, 153-159.8

(2) Standard of Review.9

As with the First Assignment of Error, this assignment of error10

challenges the City’s findings as inadequate and also implicates the11

City’s misconstruing of the applicable law.12

(3) Discussion.13

The mandatory approval criteria at EC 9.8320(7) require that the14

proposed PUD ensure that adequate public facilities and services are15

available to the site.16

EC 9.8320(7) Adequate public facilities and services are available17
to the site, or if public services and facilities are not18
presently available, the applicant demonstrates that the19
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services and facilities will be available prior to need.1
Demonstration of future availability requires evidence of at2
least one of the following:3

(a) Prior written commitment of public funds by the4
appropriate public agencies.5

(b) Prior acceptance by the appropriate public agency of a6
written commitment by the applicant or other party to7
provide private services and facilities.8

(c) A written commitment by the applicant or other party to9
provide for offsetting all added public costs or early10
commitment of public funds made necessary by11
development, submitted on a form acceptable to the city12
manager.13

Public facilities include fire and emergency services, as confirmed by the14

applicable refinement plan in this case. The mandatory approval15

criterion at EC 9.8320(2) requires that “[t]he PUD is consistent with16

applicable adopted refinement plan policies.” The Hearings Official17

determined that “The River Road/Santa Clara Urban Facilities Plan18

(RR/SC UFP) serves as the applicable adopted refinement plan for the19

area included in this tentative PUD proposal.” Rec II 37. EC 9.9610 sets20

forth the RR/SC UFP refinement plan policies adopted into the land use21

code. Subsection (16)(a) addresses fire and emergency services.22

(16) Public Facilities and Services.23

(a) Land development patterns in the area shall24
accommodate the provision of fire and emergency services.25
(Fire subsection, Policy 2)26
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Accordingly, fire and emergency services and supporting facilities are1

“public facilities” whose availability must be ensured under EC2

9.8320(7). This conclusion is not surprising, as fire and emergency3

services are essential services for the safety of any residential4

development, such as the proposed PUD.5

The City has adopted the 2014 Oregon Fire Code (OFC), with6

some modifications, as the Eugene Fire Code (EFC). Rec II 155.7

“Adequate” fire services for the proposed PUD require a fire apparatus8

access road that meets the standards in the adopted OFC or an9

exception granted by the local fire official.10

OFC defines “Fire Apparatus Access Road” as “A road that11

provides fire apparatus access from a fire station to a facility, building12

or portion thereof. This is a general term inclusive of all other terms,13

such as fire lane, public street, private street, parking lot lane and access14

roadway.” Rec II 196.15

Oakleigh Lane is the only road that can serve as a fire apparatus16

access road to the proposed PUD development; and, obviously, the17

entirety of Oakleigh Lane is necessary to satisfy the definition (“from a18

fire station to a facility, building or portion thereof.”)19
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OFC Section 503.1 specifies where a fire apparatus access road is1

required.2

503.1 Where required. Fire apparatus roads shall be provided and3
maintained in accordance with Sections 503.1.1 through 503.1.3.4
See Appendix D.5

503.1.1 Buildings and facilities. Approved[9] fire apparatus access6
roads shall be provided for every facility, building or portion of7
building hereinafter constructed or moved into or within the8
jurisdiction. The fire apparatus access road shall comply with the9
requirements of this section and shall extend to within 150 feet (4510
720 mm) of all portions of the facility and all portions of the first11
story of the buildings as measured by an approved route around12
the exterior of the building or facility.13

Exception: The fire code official10 is authorized to modify Sections14
503.1 and 503.2 where any of the following applies:15

1. The building is equipped throughout with an approved16
automatic sprinkler system installed in accordance with17
Section 903.3.1.1, 903.3.1.2 or 903.3.1.3.18

2. Fire apparatus access roads cannot be installed because of19
location on property, topography, waterways, nonnegotiable20
grades or other similar conditions, and an approved21
alternative means of fire protection is provided.22

3. There are not more than two Group R-3 or Group U23
occupancies.  Rec II, p 200 – 201 (italics in original).24

This section requires the obvious: There has to be a safe way to get fire25

9 OFC defines “Approved” as “Acceptable to the fire code official.”
(Italics in original.) See the following footnote.

10 OFC defines “Fire Code Official” as “The fire chief or other
designated authority charged with the administration and enforcement
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apparatus to new developments, such as the proposed PUD’s 291

dwellings. This can’t be accomplished unless all of Oakleigh Lane meets2

the OFC standards, or, in the alternative, Eugene’s adopted city street3

standards. Rec II 154-156. The record contains no evidence that the fire4

code official has authorized any modifications to OFC 503.1 or 503.2,5

nor even that such a modification was feasible.116

OFC Section 503.2.1 specifies 20 feet as the minimum unobstructed7

width of a fire apparatus access road. Rec II 201. Because ORS 368.039(3)8

requires that “a governing body of a … city shall consult with the9

municipal fire department … concerning the proposed specifications10

and standards. The … city governing body shall consider the needs of11

the fire department … when adopting the final specifications and12

standards,” it’s no surprise that the OFC minimum width corresponds13

exactly to the minimum pavement width adopted by City Council for14

Low Volume Residential streets. Rec I 679, such as Oakleigh Lane.15

of the code, or a duly authorized representative.” Rec II 196.
11 The applicant submitted an Alternative Material(s) & Method(s)

Approval Application and correspondence with City officials; however,
nothing in this material provides evidence that the fire code official has
authorized any modifications to OFC 503.1 or 503.2. Rec II 406-411.
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Dead-end roads over 500 feet long fall into a special category (as1

specified in Section D103.4 and Table D103.4 Rec II 203) requiring a 26-2

foot width. And, if a dead-end road is over 750 feet long, as is Oakleigh3

Lane, even 26 feet isn’t enough and the road requires “special approval”4

before it can be considered as a fire apparatus access road. Ibid.5

This provision recognizes another obvious safety concern – dead-6

end roads provide only one way in and out, unlike connected roads, for7

which there are two or more routes to a development. The longer a8

dead-end road is, the greater the risk of obstruction. A wider road9

provides some margin of safety with respect to potential obstructions,10

but there is a practical limit, which is why OFC doesn’t provide a11

specific width that would make an exceptionally long, dead-end street12

such as Oakleigh Lane safe.13

As the August 26, 2015 survey of Oakleigh Lane shows (retained14

exhibit RE-G), there’s a fire hydrant within the 20-foot right of way (at15

the property line between Tax Lots 13 and 14). This situation is also16

shown in the color photographs at Rec II 158 (retained exhibit RE-E).17

The location of this fire hydrant not only creates another obstruction18

within the right-of-way, but also effective deployment of fire hoses19
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requires that fire trucks stand a bit off from the hydrant to allow room1

for firefighters to maneuver. Accordingly, OFC Section D103.1 requires:2

“Where a fire hydrant is located on a fire apparatus access road, he3

minimum road width shall be 26 feet (7925 mm), exclusive of shoulders4

(see Figure D103.1 [found on the same page]).” Rec II 202. Needless to5

say, Oakleigh Lane is far narrower; and what makes matters even less6

safe is that the fire hydrant could be obstructed by a car parked off the7

pavement, as shown in the photograph at Rec II 158 (retained exhibit8

RE-E). While this example might (or might not) be illegal, there is no9

signage or markings to establish an adequate “no parking” zone10

around, or across from, the hydrant.11

OFC Section 503.4 demands that “[f]ire access apparatus roads12

shall not be obstructed in any manner, including the parking of vehicles.13

The minimum widths and clearances established in Section 503.2.1 shall14

be maintained at all times.” Rec II 201. An unobstructed pavement is15

what the Public Works Report conclusions were entirely dependent16

upon, and which this time around LUBA must not ignore.17

“Until such time that property owners elect to improve Oakleigh18
Lane to full City standards, including sidewalks, the existing19
paved surface of Oakleigh [Lane] will continue to adequately20
provide for motorized and foot traffic, as well as for emergency21
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vehicles and delivery services, provided the paved surface is not1
blocked by parked vehicles.”  Rec I, p 12682

A simple and obvious way to help maintain an unobstructed roadway is3

to prohibit parking, place signage to that effect and patrol and enforce4

the restriction, which has not occurred on Oakleigh Lane and, as the5

record makes clear, will not occur on Oakleigh Lane.6

OFC Section D103.6.1 requires that “[f]ire lane signs as specified in7

Section D103.6 [which includes Figure D103.6] shall be posted on both8

sides of fire access apparatus roads that are 20 to 26 feet wide.” Rec II 203.9

This is a problem for the applicant, however, because both the city10

and county have stated for the record that they have no intention of11

maintaining Oakleigh Lane, including placing “No Parking” signs. Rec I12

884. (On August 31, 2015 with Dan Ingram of Lane County Public13

Works confirmed the county would not install “No Parking” signs14

without an order by the Board of Commissioners.) Rec II 158.15

There is also no evidence that, even if signage were installed,16

Oakleigh Lane would be patrolled adequately to ensure the roadway17

remains unobstructed at all times. In addition, it is also not settled that,18

as a matter of law, the city or county could prohibit people from parking19
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on the pavement that’s on private property.1

OFC Section D102.1 (Rec II 202) requires that fire access apparatus2

roads be able to bear a load of at least 60,000 pounds, but the Eugene3

Fire Code has increased this to 80,000 pounds. Rec II 194. According to4

the Access Engineering Letter, August 6, 2013 submitted by the5

applicant (Rec I 1439), Oakleigh Lane has an “oil mat” surface, rather6

than a full “asphalt cement” pavement, and there is no evidence as to its7

load-bearing capacity.8

A road’s load-bearing capacity is a result of both the subsurface9

(e.g., rock or native soil, etc.) and the pavement. Even when an oil mat10

surface can provide an effective armor against water and wear, if the11

subsurface hasn’t been adequately built-up and compacted, a vehicle as12

heavy as a fire truck can crush the pavement surface into the subsurface13

and cause serious impediment to the rapid movement of the fire truck.14

Oakleigh Lane’s oil mat surface cannot be assumed outright to be15

able to support 80,000 pounds, and no tests or analysis are in the record16

upon which the City can conclude that the pavement bearing capacity is17

sufficient to meet this requirement.18

In conclusion on this issue, Oakleigh Lane is the only street that19
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provides access to the proposed PUD. However, Oakleigh Lane does1

not come close to meeting the applicable OFC standards for a fire2

apparatus access road, and the record contains no evidence that the3

local fire official has granted an exception to these fire apparatus access4

road standards. Accordingly, adequate fire services are not available to5

the proposed PUD site, and the applicant has not demonstrated that the6

services and facilities will be available prior to need as required by7

EC 9.8320(7)(a), (b) or (c).8

The City thus erred by failing to correctly assess the lack of9

adequate fire and emergency services required under EC 9.8320(7), and10

the decision must be remanded for the City to adequately evaluate11

EC 9.8320(7).12

D. A. FOURTH ASSIGNMENT OF ERROR13

The City Erred in failing to correctly assess that the PUD complies14

with applicable development standards for features explicitly15

included in the application.16

(1) Preservation of Error.17

This error was raised in testimony submitted by Simon Trautman when18
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the City reopened the record to admit new argument and evidence. ORS1

197.763(7) Rec II 146, 162.2

(2) Standard of review.3

As with the First Assignment of Error, this assignment of error4

challenges the City’s findings as inadequate and also implicates the5

City’s misconstruing of the applicable law.6

(3) Discussion.7

PUD mandatory approval criterion EC 9.8320(11)(k) requires that “[t]he8

PUD complies with applicable development standards for features9

explicitly included in the application:10

EC 9.8320(11) The PUD complies with all of the following:11

* * * *12
(k) All other applicable development standards for features13

explicitly included in the application except where the14
applicant has shown that a proposed noncompliance is15
consistent with the purposes set out in EC 9.830016
Purpose of Planned Unit Development.17

The application explicitly includes a hammerhead turnaround for use18

by emergency vehicles. Second Supplemental Record in Oakleigh I at 10.19

This turnaround must meet the standards in the Eugene Fire Code,20

including being connected to a fire station by an approved fire21
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apparatus access road. The turnaround fails to meet this requirement, as1

described in the argument for the Third Assignment of Error, which is2

included herein by reference.3

The application also includes a corner where the PUD driveway4

meets Oakleigh Lane. Ibid. The City failed entirely to evaluate whether5

or not this corner has a radius that meets the minimum turning radius6

for a fire apparatus, as required by OFC D103.3. Rec II 203.7

The application approved by the EPC does not provide complete8

dimensions for all buildings12, particularly the “Common” building; and9

the City did no analysis as to whether or not the height of any portion of10

a building would be greater than 30 feet, thus requiring additional11

measures to provide for aerial fire apparatus and hose access, as stated12

in OFC D105. Rec II 203-204.13

12 On September 4, 2015, the Applicant submitted seven pages of
“Exterior Elevations.” Rec II 398-404. The applicant asserted these
elevation drawings, which had never been submitted previously, were
“responsive” to previously submitted testimony. Rec II 395. The
Applicant appears not to have provided any argument explaining
exactly what prior testimony this new evidence was “responsive” to. To
the degree that the City or Applicant relies on these drawings in their
response(s) to this Petition for Review, that would further justify a
remand under the Sixth Assignment of Error.
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Section D105 Aerial Fire Apparatus Access Roads1

D105.1 Where required. Where the vertical distance between2
the grade plan and the highest roof surface exceeds3
30 feet (9144 mm), approved aerial fire apparatus4
access roads shall be provided. For purposes of this5
section, the highest roof surface shall be determined6
by measurement to the eave of a pitched roof, the7
intersection of the roof to the exterior wall, or the top8
of parapet walls, whichever is greater. Rec II 203.9

The application cannot be approved until this required information is10

provided, the City analyzes that information and there are findings of11

compliance with the applicable Eugene Fire Code provisions.12

The Hearings Official erred by failing to correctly assess the fire13

apparatus access road standards applicable to features explicitly14

included in the application. The decision must be remanded for the City15

to do the required evaluation and provide adequate findings.16

E. FIFTH ASSIGNMENT OF ERROR17

The City erred by accepting relevant evidence that was submitted in18

accordance with local law and then failing to provide that relevant19

evidence to the Eugene Planning Commission.20

(1) Preservation of Error21

This assignment of error was not raised below because the procedural22
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error prevented Petitioner from raising the issue prior to City’s decision.1

The error was made after the City’s hearing was closed to Petitioner.2

This petition is the first opportunity for Intervenor to raise the issue.3

(2) Standard of Review4

As this assignment of error involves a question of procedure, Petitioner5

must show that the City failed to follow the procedures applicable to the6

matter in a manner that prejudiced Intervenor’s substantial rights.7

ORS 197.835(9)(a)(B).8

(3) Discussion9

Petitioner presented testimony in a September 8, 2015 e-mail to Deputy10

City Attorney (“DCA”) Anne Davies and Senior Planner Gabriel Flock.11

(See Exhibit B, incorporated herein.) The City’s established process for12

submitting testimony allows submission by e-mail, and the City13

accepted and provided to the EPC testimony from other parties,14

including the applicant, that was submitted by e-mail. Rec 121-145, 463.15

This testimony was clearly identified as “For the Eugene Planning16

Commission” and was acknowledged by the DCA in her September 21,17

2015 memo to the EPC:18
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“On September 8, 2015, Mr. Conte submitted an e-mail requesting1
that the record be reopened to allow him to respond to new2
evidence submitted by the applicant during the period the record3
was left open.” Rec II 118.4

However, although the City accepted Petitioner’s testimony to the EPC,5

the EPC never actually saw or reviewed any portion of Petitioner6

Conte’s testimony, as explained by the DCA in the same memo:7

“Based on that analysis, I have not provided you with Mr. Conte’s8
September 8 request or proposed evidence.” Rec II 119 (Emphasis9
added.)10

Instead of allowing the EPC to read Petitioner Conte’s testimony and11

decide which, if any, portions to reject, the DCA provided only her own,12

incomplete description of the e-mail’s contents:13

“The evidence Mr. Conte proposed to introduce included14
evidence that appears to be in response to the materials submitted15
by the applicant on September 4.16
“* * * *17

“* * * * The evidence that the opponent seeks to submit is in18
response to the evidence submitted by the applicant on September19
4, not the evidence submitted by the applicant on August 31.20
While I have included those requests to re-open the record, my21
advice is to reject them.” Rec II 118-119.22

At no time did the DCA ever inform the EPC that Petitioner’s testimony23

included both Petitioner’s request to reject portions of the applicant’s24

testimony and Petitioner’s arguments for why the EPC should reject the25

applicant’s testimony or provide Petitioner the chance to review and26
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respond to a revised planned unit development plan:1

“This also serves as my written request that, for the following2
reasons, you either reject the following portions of the applicant's3
September 4, 2015 submittal or provide me (and all other parties4
who participated in the initial proceedings) the opportunity to5
review and provide evidence and argument in response.6

“The elevations submitted do not appear to have been part of the7
materials submitted for this application and were not provided for8
public review.9

“One copy of Sheet A1.1 is dated May 2014. Sheets A1.1, A3.3,10
A3.4, A3.5, A3.6, A6.9, AC3.1 are dated in June 2014.11

“The AM&M application is dated June 19, 2014.12

“The letter from Will Dixon re AM&M is dated June 19, 2014.13

“The e-mail from Mark Whitmill is dated June 25, 2014.14

“You may wish to review the LUBA remand of the ‘Capstone’15
alley vacation, in which I prevailed.16

“* * * * [Excerpt from prior LUBA decision]17

“The same principle applies in this case. New site plans and18
elevations may materially effect [sic] the application’s compliance.19
For example, EC 9.8320(11)(k) requires that:20

‘The PUD complies with all of the following:21

(k) All other applicable development standards for features22
explicitly included in the application except where the applicant23
has shown that a proposed noncompliance is consistent with the24
purposes set out in EC 9.8300 Purpose of Planned Unit25
Development.’ [Italics in original]26

“The additional drawings potentially contain ‘explicit features’27
that have heretofore never been seen by the public.28

“The EPC must accordingly either reject this new evidence or29
provide me (and other parties who participated in the initial30
proceedings) the opportunity to review and provide evidence and31
argument in response. To do otherwise would prejudice my32
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substantial rights and be cause for a remand.” (See Exhibit B.)1

Rather, the DCA preemptively made the decision on her own without2

the EPC’s knowledge, deliberation or concurrence, and without even3

providing the EPC with a reasonable description of the portion of the4

testimony excerpted above that Petitioner Conte had presented for the5

EPC to consider.6

In contrast, and in an uneven manner, the DCA did provide the7

applicant’s testimony, after the record had closed, arguing against the8

content in the testimony that Petitioner had submitted and the DCA had9

withheld. Rec II 463.10

Petitioner’s testimony was relevant and submitted in accordance11

with local law. The City prejudiced Petitioner’s substantial rights by not12

providing that evidence to the EPC, the local decision maker.13

Just as a local government errs by refusing to accept relevant14

evidence, a local government errs if it accepts relevant evidence that is15

submitted in accordance with local law and then fails to provide that16

relevant evidence to the local decision maker. Montgomery v. City of17

Dunes City, 60 Or LUBA 274 (2010).18

The decision must be remanded to provide Petitioner’s testimony19
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to the Eugene Planning Commission.1

F. SIXTH ASSIGNMENT OF ERROR2

The City failed to reject the applicant’s submission of new and3

revised PUD design documents that formally changed the PUD4

application; or, in the alternative, the City accepted these changes5

without allowing Petitioner and other parties the right to review and6

respond to these changes.7

(1) Preservation of Error8

This assignment of error was not raised below because the procedural9

error discussed under the Fifth Assignment of Error prevented10

Petitioner from raising the issue prior to City’s decision. The error was11

made after the City’s hearing was purportedly closed to Petitioner.  This12

petition is the first opportunity for Intervenor to raise the issue.13

(2) Standard of Review14

As this assignment of error involves a question of procedure, Petitioner15

must show that the City failed to follow the procedures applicable to the16

matter in a manner that prejudiced Intervenor’s substantial rights.17

ORS 197.835(9)(a)(B).18
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(3) Discussion1

As described under the Fifth Assignment of Error, Petitioner submitted2

a request to the EPC in an e-mail sent on September 8, 2015. (Exhibit B,3

incorporated herein.) EPC did not address Petitioner Conte’s “request4

that *** you either reject the following portions of the applicant’s5

September 4, 2015 submittal or provide me *** the opportunity to review6

and provide evidence and argument in response.”7

The basis for Petitioner’s request was that on September 4, 2015,8

the applicant submitted new and revised PUD design documents. Rec II9

395 (note items 1 through 11). These documents include revised site10

plans (Rec II 397, 405) and new architectural drawings depicting11

building elevations that were not previously in the record (Rec II 398-12

404).  The documents also include explicit descriptions of new PUD13

building features not previously included in the application: An14

“Alternative Material(s) & Methods Approval Application,” dated June15

19, 2014 identifies two substantial features (“2-Hr Party Wall Assembly16

System” and “NFPA 13-D Fire Sprinkler System” and the code17

requirements that apply to these features (“Oregon Residential Specialty18

Code”). Rec II 406-407.19
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A letter from the Oakleigh Meadows Cohousing (OMC) Project1

Manager, Willard C. Dixon, dated June 19, 2014. This letter states:2

“We are asking the City to consider the stacked flats as a two-3
family dwelling, “separate building,” separated from adjacent4
townhouses and/or other two-family dwellings with the same 2-5
hour party wall construction required to separate individual6
townhouses, and with fire separations in excess of the minimum7
requirements for two-family dwellings as per [Oregon Residential8
Specialty Code] R302.3, where it states that two-family dwellings9
shall be separated from each other by wall and/or floor assemblies10
having not less than 1-hour fire-resistance rating when tested in11
accordance with [American Society for Testing and Materials]12
ASTME 119 [sic] or [Underwriters Laboratories] UL263.13
* * *14
“With the introduction of the 13D system at the dwellings, we’re15
proposing to exceed the minimum code requirements of having to16
provide only 1-hour partition walls and 30-minute floor17
assemblies. * * * This is consistent with table R302.1, that requires18
walls to be 1-hour rated if the separation is less than 3 feet.” Rec II19
408-409.20

A copy of an e-mail exchange between OMC) Project Manager, Willard21

C. Dixon and City of Eugene Assistant Building Official, Mark Whitmill,22

dated June 25, 2014. Dixon states:23

“We’re planning on adding another layer of 5/8” Type X at the24
ceiling (as per UL 263 design L538), and adding more blocking to25
the 2-hour party walls as per our discussion yesterday (see26
attached detail with notes).” Rec II 410-411. (Underlining added.)27

These design documents, if accepted into the record, would inherently28

become part of the subject Planned Unit Development (PUD)29
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application that the EPC has reapproved even though the new and1

revised PUD features could potentially materially affect the2

application's compliance with applicable PUD approval criteria.3

Specifically, Eugene Code 9.8320(11) requires that:4

“The PUD complies with all of the following:5
* * *6
(k) All other applicable development standards for features7
explicitly included in the application except where the applicant8
has shown that a proposed noncompliance is consistent with the9
purposes set out in EC 9.8300 Purpose of Planned Unit10
Development.”11

The design documents submitted by the applicant explicitly include12

numerous “features” that are subject to review for compliance under13

Eugene Code 9.8320(11)(k).14

The EPC erred by not rejecting these changes to the application,15

and therefore, these documents should be stricken from the record.16

Alternatively, if these documents are permitted to remain in the17

record, than the Petitioner Conte and all parties to this land use18

proceeding must have the right to review and respond.19

“Parties to a land use proceeding have the right to review and20

respond to substantive changes in the application that occur during the21

proceedings. If such a change occurs after the close of the record or22
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hearing, the local government may be required to re-open the record to1

allow other parties a reasonable opportunity to submit responsive2

testimony and evidence. Failure to do so can be procedural error and a3

basis for remand, if the petitioners demonstrate the error prejudiced4

their substantial rights.” Conte v. City of Eugene, 66 Or LUBA 334 (2012).5

“A city may not accept a revised planned unit development plan6

the day before an appeal without providing the local parties an7

opportunity to review and respond to the revised plan.” Baker v. City of8

Garibaldi, 49 Or LUBA 437 (2005).9

The City erred by accepting a revised planned unit development10

plan t without providing Petitioner an opportunity to review and11

respond to the revised plan. The decision must be remanded to allow12

Petitioner an opportunity to respond to the revised plan.13

IV. CONCLUSION14

LUBA must remand the decision for the City to address the First15

through Fourth Assignments of Error and with instructions to the City16

to provide a hearing for Petitioner to provide testimony in opposition to17

the Hearings Official’s decision.18
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DATED this 12th day of February, 2016,1

By:2
Paul Conte3
Petitioner4



EXHIBIT B. Paul Conte e-mail to Eugene Planning Commission – September 8, 2015

From: Paul Conte <pconte@picante-soft.com>
Date: 9/8/2015 2:10:30 PM
Subject: Re: Testimony in response to new evidence submitted during the period the record was left open for
PDT 13-1
To: FLOCK Gabriel <gabriel.flock@ci.eugene.or.us>, DAVIES Anne C <anne.c.davies@ci.eugene.or.us>
Cc: William Kabeiseman <billkab@gsblaw.com>

For the Eugene Planning Commission

September 8, 2015

Dear Commissioners,

Pursuant to ORS 763(6) and (7), please consider this my written request with the local government for an
opportunity to respond to new evidence submitted during the period the record was left open for the appeal
of PDT 13-1 (Oakleigh Meadows PUD Tentative).

I have attached the complete copy of the following document from which the applicant submitted "cherry
picked" pages attempting to make some point about "narrow streets."  Please see "Suggested Street
Standards -- VII. Local Streets on page 10, Table 5 on page 11 and Figure 6 on page 13.

Best Practices for Complete Streets -- October 2005 -- Sacramento Transportation & Air Quality
Collaborative.

"Suggested Street Standards -- VII. Local Streets (page 10)
...
Key provisions of the street standards are:
... Maximum Block Length is 600 feet for low-volume residential streets ..."

"Table 5: Street Standards (page 11)
Low Volume Residential
Daily Volume (ADT) -- 0 - 750
Street Characteristics
No. of Travel Lanes: 2
Width (curb-to-curb) (feet): 30
On-Street Parking (Y, N): Y
Parking Lane Width (feet): 7
Travel Lane Width (feet): 8
Maximum Block Length (ft): 600
Minimum Sidewalk Width (feet): 5 (attached) 4.5 (detached)
Landscape Strip (Y, N): Y
Minimum Landscape Strip Width (feet): 6 "

Figure 6: Low-Volume Local Residential Street (page 13)
This figure depicts the specs in Figure 5.

* * * * *



This also serves as my written request that, for the following reasons, you either reject the following portions
of the applicant's September 4, 2015 submittal or provide me (and all other parties who participated in the
initial proceedings) the opportunity to review and provide evidence and argument in response.

The elevations submitted do not appear to have been part of the materials submitted for this application and
were not provided for public review.

One copy of Sheet A1.1 is dated May 2014. Sheets A1.1, A3.3, A3.4, A3.5, A3.6, A6.9, AC3.1 are dated in June
2014.

The AM&M application is dated June 19, 2014.

The letter from Will Dixon re AM&M is dated June 19, 2014.

The e-mail from Mark Whitmill is dated June 25, 2014.

You may wish to review the LUBA remand of the "Capstone" alley vacation, in which I prevailed. LUBA found:

"We generally agree with petitioner that the parties to a land use proceeding have the right to review and
respond to any formal changes in the application that occurs during the proceedings below, including the
opportunity to submit responsive testimony and, potentially, new evidence, regarding whether given the
nature of the change the remaining elements of the application continue to comply with applicable approval
criteria. If such a change in the application occurs late in the proceedings, the local government may be
required to re-open the record to allow other parties a reasonable opportunity to submit responsive testimony
and evidence. See Baker v. City of Garibaldi, 49 Or LUBA 437, 446 (2005) (where the applicant submits a
revised planned unit development plan the day before the appeal hearing, the city is obligated to allow the
parties an opportunity to review and respond to the revision).
...
"We conclude that the city committed procedural error in accepting a revised application without providing a
reasonable opportunity for parties to submit responsive evidence, and that petitioner has adequately
demonstrated that the city’s procedural error prejudiced his substantial rights.
The third assignment of error is sustained."

The same principle applies in this case. New site plans and elevations may materially effect the application's
compliance. For example, EC 9.8320(11)(k) requires that:

"The PUD complies with all of the following:
(k) All other applicable development standards for features explicitly included in the application except where
the applicant has shown that a proposed noncompliance is consistent with the purposes set out in EC 9.8300
Purpose of Planned Unit Development."

The additional drawings potentially contain "explicit features" that have heretofore never been seen by the
public.

The EPC must accordingly either reject this new evidence or provide me (and other parties who participated in
the initial proceedings) the opportunity to review and provide evidence and argument in response. To do
otherwise would prejudice my substantial rights and be cause for a remand.

* * * * *



Please also accept the following rebuttal arguments ...

The September 4, 2015  letter from Willard Dixon dismisses the two videos of Oakleigh Lane as "staged."

The videos were never intended to, or represented as, video documentation of spontaneous events on
Oakleigh Lane. The purpose of the videos is to demonstrate the way that the narrow pavement and legally-
parked cars create two risks:
As a vehicle is headed towards River Road through the "choke point" an inbound emergency vehicle cannot
pass without one of the vehicles backing up.
Pedestrians and bicyclists are forced to share the road with vehicles that may be approaching from the rear.
Dixon didn't provide any rebuttal to what the videos demonstrate because the applicant has no good answer
to the actual risks to new and current residents that arise from the configuration of Oakleigh Lane.

Regarding the submitted excerpts from Eugene's adopted "Design Standards and Guidelines For Eugene
Streets, Sidewalks, Bikeways and Accessways," see page 36 of the "Local Street Plan" under
"Low-Volume Residential Street":

"This type of street can be designed with one or two travel lanes. A low 20' paving width is allowed with two
10' travel lanes and no on-street parking; 21' and 28' paving widths are allowed in the "queuing" designs
providing a single 14' travel lane with one or two 7' parking lanes. Setback sidewalks are required on both
sides of Low-Volume Residential Streets. A center median is also allowed as a design option for the Low-
Volume Residential Street, but the street must be designed to provide the minimum 14' clear lane needed for
fire apparatus. (Emphasis added.)

First note that the last sentence refers to a two-way street, divided by a median with minimum 14' clear lanes
in both directions.

This section should clarify the bogus notion that Oakleigh Lane meets the criteria to serve as a safe and
adequate street that would provide the only access to the proposed development. The section also makes
clear that a "queuing street" must have at least 21 feet of pavement width and sidewalks.

Submitted September 8, 2015.

Respectfully,

Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
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9.5500 Multiple-Family Standards. 

(1) Purpose of Multiple-Family Standards.  The purpose of these development 
standards is to: 
(a) Ensure that new multiple-family development enhances the character 

and livability of Eugene’s neighborhoods; 
(b) Ensure that the increased density that results from such development 

makes a positive contribution to the areas in which they are built; 
(c) Encourage crime prevention through environmental design, decrease 

the opportunity for crime, and increase user perception of safety; 
(d) Promote multiple-family developments having maximum economic life 

and stability; 
(e) Provide an adequate supply and range of housing types and prices that 

will meet the city’s future population growth; 
(f) Promote building and site design that contributes positively to a sense of 

neighborhood and to the overall streetscape by carefully relating 
building frontages and yards to public streets and adjacent properties; 

(g) Ensure that design of multiple-family developments provides for a 
sensitive transition to nearby, less-intensive development; 

(h) Provide a physical environment that contributes to and enhances the 
quality of life; 

(i) Provide amenities that make a multiple-family development a fully 
functional residential community. 

 
(2) Applicability of Multiple-Family Standards.  

(a) Except for building alterations and building additions that increase the 
square footage of liveable floor area by less than 50%, multiple-family 
standards shall apply to all multiple family developments in all zones 
except commercial.  In cases where the standards apply, they shall be 
considered applicable for the portion of the development site impacted 
by the proposed development. 

(b) Multiple family standards shall also apply to multiple family 
developments in commercial zones unless the entire ground floor, with 
the exception of areas for lobbies, stairs, elevators and bicycle storage 
for residents, is in non-residential use.  Additional ground floor use 
standards in Table 9.2161 Commercial Uses Requirements in Mixed-
Use Residential Developments also apply. 

 (c) Notwithstanding subsections (a) and (b) above, multiple-family 
 standards do not apply to multiple family developments in commercial 
 zones within the Downtown Plan Area as shown on Map 9.2161(6) 
 Downtown Plan Map.  

(3) Building Height.  The maximum building heights allowed are those permitted 
according to the applicable base zone. 

(4) Minimum and Maximum Building Setbacks. 
(a) Required Setbacks. The required building setbacks are those required 

in the applicable base zone. 
(b) Street Frontage.  On development sites that will result in 100 feet or 

more of public or private street frontage, at least 60 percent of the site 
frontage abutting the street (including required yards) shall be occupied 
by a building(s) or enhanced pedestrian space with no more than 20 

paul.t.conte@gmail.com
Text Box
EXHIBIT C.
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percent of the 60 percent in enhanced pedestrian space, placed within 
10 feet of the minimum front yard setback line. (See Figure 9.5500(4)(b) 
Multiple-Family Minimum Building Setback Along Streets.)  On 
development sites with less than 100 feet of public or private street 
frontage, at least 40 % of the site width shall be occupied by a 
building(s) placed within 10 feet of the minimum front yard setback line.  
Building projections and offsets with an offset interval of 10 feet or less 
meet this standard (excluding required yards).  “Site width,” as used in 
this standard, shall not include areas of street frontage that have 
significant natural resources as mapped by the city, delineated 
wetlands, slopes greater than 15%, recorded easements, required fire 
lanes or other similar non-buildable areas, as determined by the 
planning director.  

(c) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(2) Setback Standards 
Adjustment.  

(5) Building Orientation and Entrances. 
(a) Building Orientation.  Multiple-family residential buildings located within 

40 feet of a front lot line shall have their primary orientation toward the 
street.  

(b) Ground Floor Building Entrances.  The main entrance(s) of ground floor 
units of any residential building located within 40 feet of a street must 
face the front lot line.  Main entrances may provide access to individual 
units, clusters of units, courtyard dwellings, or common lobbies.  The 
following exceptions shall apply: 
1. On corner lots the main building entrance(s) may face either of the 

streets or be oriented to the corner. 
2. For buildings that have more than 1 entrance serving multiple 

units, only 1 entrance must meet this requirement. 
3. For buildings proposed to be “side oriented” to public streets due 

to access requirements and/or dimensional constraints not 
created by the applicant, main entries may face up to 90 degrees 
away from the street provided both of the following apply: 
a. They are visible from the street. 
b. The building side facing the street shall not include windows 

or views into a parking area or garage and shall contain 
windows that occupy a minimum of 15% of the facade. 

(c) Upper Story Building Entrances.  The main entrance of upper story units 
shall be provided from the interior of the building or from an exterior 
walkway that serves no more than 2 units.  Stairways to upper floors 
shall be adequately lighted and protected from the elements.  Access to 
upper-story units may be provided at the front, side or rear of a building. 

(d) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(4) Building Orientation 
and Entrance Standards Adjustment.  

(6) Building Mass and Facade. 
(a) Maximum Building Dimension.  Neither the maximum length nor width of 

any building within 40 feet of a front lot line can exceed 100 feet in the 
R-1 and R-2 zones and 150 feet in all other zones. 

(b) Windows.  Street facades shall contain windows covering a minimum of 
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15% of the facade on each floor level. 
(c) Criteria for Adjustment.  Adjustments to the standards in this subsection 

may be made, based on criteria of EC 9.8030(8)(a). 
(7) Building Articulation. 

(a) Articulation Requirement.  To preclude large expanses of uninterrupted 
wall surfaces, exterior elevations of buildings shall incorporate design 
features such as offsets, projections, balconies, bays, windows, entries, 
porches, porticos, or similar elements. 
1. Horizontal Surface.  At least 2 of the design features outlined 

above shall be incorporated along the horizontal face (side to 
side) of the structure, to be repeated at intervals of no more than 
40 feet. 

2. Vertical Surface.  At least 2 of the design features outlined above 
shall be incorporated along the vertical face (top to bottom) of the 
structure, to be repeated at intervals of no more than 25 feet. 

(b) When offsets and projections are used to fulfill articulation requirements, 
the offset or projection shall vary from other wall surfaces by a minimum 
of 2 feet.  Such changes in plane shall have a minimum width of 6 feet. 

(c) Individual and common entry ways shall be articulated by roofs, 
awnings, or porticos. 

(d) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on criteria of EC 9.8030(8)(b). 

(8) Site Landscaping. 
(a) Minimum Landscape Area.  Landscaping is required according to the 

applicable base zone minimum landscape area standards.  If there are 
none specified, the minimum landscape area shall be equal to the 
amount of area required as open space specified in EC 9.5500(9). 
1. Any required landscaping, such as for required front and interior 

yard setbacks and to comply with parking landscape standards, 
shall apply toward the development site area landscaping 
requirements. 

2. Common open space areas required under EC 9.5500(9) Open 
Space also apply toward meeting the minimum landscaped area 
requirements of this section, if they are uncovered. 

3. Any portion of a private, ground level open space area exceeding 
one hundred square feet shall be counted toward the minimum 
landscape area requirement. 

 (b) Compliance with Landscape Standards.  Except as may be otherwise 
provided in this subsection (8), all required landscaping shall comply 
with the standards beginning at EC 9.6200 Purpose of Landscape 
Standards.  In the event of a conflict between the standards beginning 
at EC 9.6200 and this subsection, the standards in this subsection shall 
control.  

(c) Landscape Requirements.  Site landscaping shall conform to the 
following: 
1. Required Landscaping in Yards Abutting Streets.  Landscaping 

shall be installed and maintained in yards abutting streets that 
complies, at a minimum, with the standards in EC 9.6210(1) Basic 
Landscape Standard (L-1).  The required landscaping shall be 
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placed within the required front yard setback area and may be 
pierced by pedestrian and vehicular access ways. 

2. Private Open Space Screening.  Where provided, ground-level 
private open space required under EC 9.5500(9) Open Space (b) 
Private Open Space shall be physically and visually separated 
from common open space through the use of perimeter 
landscaping and/or fencing.  If landscaping is used, such 
landscaping shall apply toward the minimum landscape 
requirement.  

3. Street Trees.  Street trees are required along the frontage of all 
developments abutting newly created public or private streets in 
accordance with provisions of Chapter 7 of this code regarding the 
Street Tree Program - Policies, Standards, and Procedures. 

(d) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(3) Landscape 
Standards Adjustment.  

(9) Open Space.  Open space that complies with Table 9.5500(9) and the 
standards in this subsection (9) shall be provided unless exempt under other 
provisions of this land use code.  Required open space may be provided as 
common open space, or as a combination of common and private open 
spaces. 

 
 
 
 

Table 9.5500(9) Open Space Requirements 
Minimum Area Combined Common and Private Open Space  

The greater area determined by the following percentages for the zone must be provided on the 
development site. 

Zone  R-1 R-2 R-3 R-4 C-1 C-2 C-3 GO All Other 
Zones 

Percent of the 
Development Site 

20% 20% 20% 20% 20% 20% N/A 20% 20% 

Percent of Livable 
Floor Area 

25% 25% 15% 15% 25% 15% N/A 15% 15% 

Minimum Density for Exemption from Open Space Requirements by Zone 
Zone R-1 R-2 R-3 R-4 C-1 C-2 C-3 GO All Other 

Zones 
Dwelling Units Per 
Net Acre 

N/A N/A N/A N/A 23 
 

45 
 

N/A 45 45 
 

 
(a) Common Open Space.  All development sites shall contain a minimum 

of 400 square feet of common open space.  A minimum of 20-percent of 
the total provided common open space shall be living plant material. 
1. Common open space may include any of the following: 
 a. Outdoor areas incorporating: 

(1) Lawn or hard surfaced areas to be used for active or 
passive recreation in which user amenities such as 
trees, shrubs, planters, pathways, tables, benches or 
drinking fountains have been placed.   

(2) Ornamental or food gardens. 
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(3) Developed and equipped adult recreation areas. 
(4) Developed and equipped children’s play areas. 
(5) Sports courts (tennis, handball, volleyball, etc.). 
(6) Swimming pools, spas and adjacent patios and decks. 
(7) Roof terraces. 
(8) Picnic areas. 
(9) Patios. 
(10) Porches with floors no more than 30 inches above 

grade. 
(11) Internal courtyards. 

b. Common open space may also include up to 30% of the 
required area in natural resource areas, such as steep 
slopes greater than 25%, forested areas, conservation areas 
and delineated wetlands. 

c. Up to 30% of common open space may be located in indoor 
recreation areas fitted with game equipment, work-out 
equipment, court sports facilities, swimming pools, plant 
greenhouse, wood shop, or other designated project or 
game equipment, if the facility conforms to the following 
standards: 
(1) The minimum area of any single space shall be 225 

square feet, with no dimension being less than 15 feet.  
(2) Interior common open space shall be at least 10 feet 

in floor to ceiling height; glazed window and/or skylight 
areas shall be provided in the proportion of 1 square 
foot for each 4 square feet of the floor area of the 
common space. 

(3) The space shall be accessible from a common lobby, 
courtyard or exterior common open space. 

2. Outdoor common open space shall comply with all of the 
following: 
a. The minimum area for any single outdoor common open 

space shall be 225 square feet.  
b. At least one area of outdoor common open space shall be a 

minimum of 15 feet by 15 feet. 
c. The minimum dimensions for any portion of outdoor 

common open space in the front yard setback shall be at 
least 15 feet by 15 feet.  The minimum dimensions for any 
other portion of outdoor common open space shall be at 
least 10 feet by 10 feet. 

d. For development in the area identified in Map 
9.5500(9)(a)2.d. University Area R-3 and R-4 Zoning, 
common outdoor open space must abut a front lot line for a 
minimum length of 20 percent of the total lot frontage.  For 
lots with frontage on more than one street, this standard 
only applies along one street frontage. 

e. Required setback areas and areas required to comply with 
perimeter parking lot landscape standards may be applied 
toward the minimum open space requirements when the 
minimum dimensions of such space meets the standards 
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above in (a)-(c).   
f. Outdoor common open spaces shall not be used as parking 

areas. 
(See Figure 9.5500(9)(a)2.) 

(b) Private Open Space.  Private open space is outdoor space directly 
adjacent to a dwelling unit providing an outdoor area for private use by 
the occupants of the dwelling unit.  Private open space, where provided, 
shall meet the minimum standards in the following Table 9.5500(9)(b). 

 
Table 9.5500(9)(b): Minimum Private Open Space Sizes 

Location Minimum Area Minimum Dimension
Ground Level 100 square feet 10 feet 

Balcony 20 square feet 4 feet 

Roof Terrace 100 square feet 8 feet 
 

1. Balconies located within 20 feet of property zoned R-1 shall not be 
counted as private open space.  

2. To be counted toward the minimum required, private open space 
may be covered, but cannot be enclosed.  Private open space is 
considered enclosed when the space between a floor, decking, or 
ground level and a roof structure has more than three sides taller 
than 42 inches in height.   

3. Ground level private open space shall be screened or buffered 
from adjacent private open space and dwellings by landscape, 
fencing or partitions.  Such screening or buffering shall be a 
minimum of 30 inches in height. 

4. Ground level private open space shall be physically separated 
from common outdoor open space by fencing or landscaping 
meeting the EC 9.6210(2) Low Screen Landscape Standard (L-2). 

(c) Open Space Credit.  An open space credit, not to exceed 25 percent of 
the total open space requirement, may be applied toward compliance 
with that requirement, for developments that are located within one-
quarter mile of a public park as measured along the route of the shortest 
existing public way or private street.   

(d) Criteria for Adjustment.  Except for the amount of open space required 
per Table 9.5500(9), Open Space Requirements, adjustments to the 
standards in this subsection may be made.  Adjustments shall be based 
on the criteria of EC 9.8030(8)(c). 

(10) Block Requirements. 
(a) Block Structure.  Multiple-family developments 8 or more acres in size 

shall be developed as a series of complete blocks bounded by public or 
private streets.  Natural areas, waterways, high voltage power lines, and 
other similar substantial physical features may form up to 2 sides of a 
block.  The maximum block size within a multiple-family development 
shall be no greater than 4 acres in size.  (See Figure 9.5500(10) 
Multiple-Family Block Requirements.) 

(b) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(8)(d).  

(11) Site Access and Internal Circulation. 
(a) Streets.  Street standards and connectivity requirements for local 
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residential streets shall be applied to public and private streets within 
multiple-family developments.  (Refer to EC 9.6815 Connectivity for 
Streets.).  (See Figure 9.5500(12) Multiple-Family Parking.) 

(b) Driveways.  Driveways and parking drives are private roadways for 
projects or portions of projects not served by streets.  Driveways and 
parking drives shall be designed in accordance with the following 
standards: 
1. Driveways.  Driveways provide vehicular access to parking and 

dwelling units but do not provide primary pedestrian access to 
units.  Driveways are intended to be used primarily for vehicular 
circulation and dwelling access and should be visually distinct 
from streets.  (See Figure 9.5500(11)(b) Multiple-Family 
Driveways).  The following standards apply:  
a. Two-way driveways shall be a minimum width of 20 feet, 

one-way driveways shall be a minimum width of 12 feet.  
b. The maximum driveway width is 28 feet. 

2. Parking Drives.  Parking drives are driveways lined with head-in 
parking spaces, diagonal parking spaces, garages, or any 
combination thereof along a significant portion of their length.  
Parking drives for multiple-family developments with more than 20 
units shall be designed so as to permit no through-motor vehicle 
movements.  (See Figure 9.5500(12) Multiple-Family Parking.) 

(c) Alley Access.  Development sites with alley access, either at the rear 
yard or along the side yard, shall use the alley to provide access to the 
development site if either: 
1. The alley right-of-way width is 20 feet for the length of the alley 

between the development site and the street; or  
2. The development site’s only street frontage is on an arterial or 

collector street. 
In the instances described in 1. or 2., no direct access to the street, 
other than by the alley, shall be permitted.  (See Figure 9.5500(11)(b) 
Multiple-Family Driveways.)  In other instances, alley access is 
optional.   

(d) Setback Sidewalks.  Setback sidewalks shall be required along any 
public or private street adjacent to or within the development site. 

(e) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(8)(e). 

 (12) Vehicle Parking. 
(a) Parking Element Types.  The city shall allow on-site parking to be 

provided as part of any multiple-family development project in the form 
of garages (private or common), carports, open parking areas.  All 
parking, except common garages, shall be designed as parking courts 
according to EC 9.5500(12)(b) Parking Courts. 

(b) Parking Courts.   
1. Maximum Size of Parking Courts.  Individual parking courts shall 

be no more than 9,000 square feet in size and shall be physically 
and visually separated by a landscape area a minimum of 20 feet 
in width.  No more than 3 individual parking courts may be 
connected by an aisle or driveway.  (See Figure 9.5500(12) 
Multiple-Family Parking and Multiple-Family Parking 
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Continued.) 
2. Parking Court Width.  A parking court of any length shall consist of 

no more than one 1 double-loaded parking aisle. 
3. Parking Court Separation.  Planting islands shall be placed 

between parking courts to visually interrupt rows of parked 
vehicles and to separate individual parking courts.  Planting 
islands between parking courts shall have a minimum width of 20 
feet and a minimum area of 360 square feet.  Each of these 
islands shall provide at least 1 canopy shade tree having a clear 
trunk height of at least 9 feet.  Architectural elements such as 
trellises, porches, and stairways may extend into planting islands 
between parking courts.  Other parking area landscape standards 
in EC 9.6420 Parking Area Standards also apply.  (See Figure 
9.5500(12)(b) Multiple-Family Parking Courts) 

(c) Limitation on Parking Frontage.  To strengthen the presence of buildings 
on the street, parking and vehicle use areas and garages adjacent to 
any public or private street frontage shall extend across no more than 
50 percent of any street frontage.  No parking spaces, with the 
exception of underground parking, shall be placed within any required 
front yard area.  Parking areas shall not be located between buildings 
and the street.  A single-story street level parking garage may not 
occupy the street frontage of a multiple-family development, except for 
parking garage driveways. 

(d) Criteria for Adjustment.  Adjustments to the standards in this subsection 
may be made, based on the criteria of EC 9.8030(8)(f). 

(13) On-Site Pedestrian Circulation.  Multiple-family developments shall provide 
safe on-site pedestrian circulation according to EC 9.6730 Pedestrian 
Circulation On-site. 

(14) Recycling and Garbage Areas.  Multiple-family developments shall provide 
recycling facilities that meet EC 9.5650 Recycling - Small Collection Facility 
Standards, and screening for outdoor storage areas and garbage collection 
areas according to EC 9.6740 Recycling and Garbage Screening.   

(Section 9.5500, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02; 
amended by Ordinance No. 20353, enacted November 28, 2005, effective January 1, 2006; amended by 
Ordinance No. 20417, enacted August 11, 2008, effective July 7, 2009; amended by Ordinance 20433, 
enacted June 8, 2009, effective July 10, 2009; amended by Ordinance No. 20457, enacted March 8, 
2010, effective April 10, 2010; amended by Ordinance No. 20492, enacted May 14, 2012, effective June 
15, 2012.) 
 
9.5600 Recreational Vehicle Parks Standards.  The following development standards 

apply to recreational vehicle parks: 
(1) Front yard screening shall consist of an area 10 feet wide, with landscaping 

according to EC 9.6210(2) Low Screen Landscape Standard (L-2). 
(2) Maximum stay: 90 consecutive nights. 
(3) Minimum staff: 1 resident manager. 

(Section 9.5600, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02.) 
 
9.5650 Recycling-Small Collection Facility Standards.  A small collection recycling 

facility may provide source separated collection of recyclable materials more 
particularly described in Chapter 3 of this code and adopted administrative rules, 
subject to the following standards: 
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