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I. STANDING1

ORS 197.830(7) generally establishes two requirements for standing to2

intervene in a LUBA appeal. An intervenor must have (1) appeared3

before the local government, orally or in writing, and (2) filed a timely4

motion to intervene.5

Intervenor-Petitioner Nena Lovinger (“Intervenor”) has standing6

under ORS 197.830(7)(b)(B) because on September 1, 2013, Intervenor7

submitted written testimony to the City of Eugene Hearings Official in8

opposition to the proposed PUD (City Exhibit PH 6; LUBA 2014-0019

record at 1219).110

Intervenor filed a timely motion to intervene on November 12,11

2015 within 21 days of Petitioner Trautman’s filing a Notice of Intent to12

Appeal on October 23, 2015. There was no opposition to Intervenor’s13

motion to intervene, and LUBA granted the motion in their Order dated14

1 Although the challenged decision is the City’s decision on remand,
the appearance during the initial local government proceedings was
sufficient to satisfy the appearance requirement under
ORS 197.830(7)(b). South Gateway Partners v. City of Medford,
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December 30, 2015.1

II. STATEMENT OF THE CASE2

A. NATURE OF THE DECISION AND RELIEF SOUGHT3

The decision under appeal is that land use decision of Respondent (the4

“City”) entitled “Revised Final Order of the Eugene Planning5

Commission (EPC) on Remand from the Oregon Land Use Board of6

Appeals: Oakleigh Meadows [sic] Co-Housing PUD (PDT 13-1),” which7

involves the approval of a Planned Unit Development (tentative) for a8

proposed condominium development at the terminus of Oakleigh Lane.9

A copy of the decision is included with this Petition for Review as10

Exhibit A.11

Intervenor seeks remand of the decision with instructions to the12

City to provide a hearing for the Intervenor to provide testimony in13

opposition to the Hearings Official’s decision.14

53 Or LUBA 593 (2006)
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B. SUMMARY OF ARGUMENTS1

Assignment of Error: The City erred by providing notice that testimony2

on remand would be strictly limited to certain persons and argument3

only; but then, without providing any further notice, the City reopened4

the record to allow new evidence and also allowed additional persons to5

testify. The City then relied on new evidence submitted by the6

applicant after the record was reopened. Because Intervenor was never7

notified of the opportunity to provide relevant testimony, Intervenor’s8

substantial rights to participate in the remand proceedings were9

prejudiced.10

On July 17, 2015, the City served official notice to Intervenor (and11

other parties) of the public hearing to address LUBA’s order in LUBA12

2014-001 remanding the City’s decision in PDT 13-1. The City’s notice13

stated:14

“Limited Participants15
* * * * Accordingly, presentation of testimony will be limited to16
Mr. Trautman and to response by the applicant. If you are not17
Mr. Trautman or a representative of the applicant, you may not18
testify (either in writing or orally) but may attend to observe the19
public hearing.20
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“Limited Scope of Testimony1
Testimony before the Planning Commission in a local appeal2
hearing from the Hearings Official is limited to evidence that was3
presented to the Hearings Official. The Planning Commission will4
not accept any new evidence from Mr. Trautman in a local appeal5
hearing.” LUBA 2015-076/077 record (Rec II) at 713-714.6
(Underlining and bold in original.)7

These restrictions were based on the City’s stated intent to “remedy the8

procedural error that occurred in 2013” and essentially place Mr.9

Trautman in the same place as if he had received proper notice at that10

time.  Rec II 713 (Notice of EPC Hearing).  Because Eugene Code (EC)11

9.7655(2) is clear that “no new evidence . . . shall be accepted” during a12

local appeal, the EPC’s procedure was consistent with restrictions on13

testimony during a local appeal that are set forth in Eugene Code.214

2 EC 9.7655 Filing of Appeal of Hearings Official or Historic Review
Board Initial Decision.
* * * *

(2) * * * * The record from the proceeding of the hearings official
or historic review board shall be forwarded to the appeal
review authority. No new evidence pertaining to appeal issues
shall be accepted.

(3) The appeal shall include a statement of issues on appeal, be
based on the record, and be limited to the issues raised in the
record that are set out in the filed statement of issues.



5

PETITION FOR REVIEW

The City further confirmed the hearing procedure that was to be1

followed in the “Agenda Item Summary” for the public hearing that2

was held on July 28, 2015. The Chair of the Eugene Planning3

Commission also confirmed these restrictions in his opening statement4

for the public hearing that was held on July 28, 2015. The EPC closed the5

record at the end of the public hearing on July 28, 2015.6

Subsequent to the public hearing and after closing the record, and7

without providing any notice to Intervenor, the EPC voted to reopen the8

record to allow new evidence from Mr. Trautman and the applicant’s9

representative. In its revised final order, the EPC relied on a traffic10

engineer’s report submitted by the applicant during the period in which11

the record was reopened. In addition, after the record had again closed,12

the EPC voted, post facto, to allow testimony, including new evidence,13

that had been submitted by parties other than Mr. Trautman and the14

applicant’s representative.15

Because the City failed to provide Intervenor any further notice16

until the notice of the City’s final decision, Intervenor was unaware17

until after the public hearing ended, the record was closed and the EPC18
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had issued its final order, that Intervenor was entitled to submit1

testimony to the EPC. Intervenor was thus prevented from2

participating in the remand proceedings for the local appeal of the3

City’s decision, as is Intervenor’s statutory right.4

C. SUMMARY OF MATERIAL FACTS5

Intervenor accepts Petitioner Trautman’s Summary of Material Facts, as6

supplemented below and supported by the affidavit submitted7

pursuant to Intervenor’s Motion to Take Evidence Not in the Record8

filed simultaneously with this Petition for Review.9

Intervenor appeared locally in writing before the Eugene Hearings10

Official to oppose development of the proposed Oakleigh Meadow11

Cohousing complex on its merits. (See City Exhibit PH-6, LUBA12

2014-001 record at 1219.)13

On July 17, 2015, the City of Eugene mailed to Intervenor a14

“Notice of Planning Commission Public Hearing Limited Issues/Limited15

Testimony.” This notice was explicit in stating that testimony would be16

limited – only two parties would be allowed to submit testimony and17
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Intervenor was not one of those parties. In addition, no new evidence1

would be accepted.2

“Limited Participants3
“You are receiving this notice because you were involved in4
the hearing process when the matter first was presented to5
the hearings official and planning commission in 2013 and6
2014. However, the purpose of this hearing is to remedy the7
procedural error that occurred in 2013 and to allow Simon8
Trautman to testify before the Planning Commission.9
Accordingly, presentation of testimony will be limited to10
Mr. Trautman and to response by the applicant. If you are11
not Mr. Trautman or a representative of the applicant, you12
may not testify (either in writing or orally) but may attend13
and observe the public hearing.14

“Limited Scope of Testimony15
Testimony before the Planning Commission in a local appeal16
hearing from the Hearings Official is limited to evidence that17
was presented to the Hearings Official. The Planning18
Commission will not accept any new evidence from Mr.19
Trautman in a local appeal hearing.” LUBA 2015-076/07720
record (Rec II) at 713-714. (Underlining and bold in original.)21

22

Because the official notice of the City made clear that nobody other than23

the specifically identified parties would be allowed to testify and that no24

new evidence would be accepted, Intervenor did not submit testimony;25

and, if Intervenor had attempted to submit testimony at the public26

hearing, Intervenor’s testimony likely would not have been accepted.27
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Subsequently, the City published its agenda for the July 28, 2015,1

public hearing of the Eugene Planning Commission. The agenda again2

repeated the prior prohibition regarding which parties would be3

allowed to provide testimony and that no new evidence would be4

accepted:5

“Public Hearing6
The purpose of the public hearing is to remedy the7
procedural error that occurred in 2013 and to allow Simon8
Trautman to testify before the Planning Commission.9
Accordingly, presentation of testimony is limited to Mr.10
Trautman and the applicant. All others who appeared on the11
interested parties list during the initial proceeding were12
provided notice of the hearing and may attend the hearing,13
but are not entitled to testify at the hearing. Mr. Trautman is14
entitled to testify on any issue that was raised in the local15
notice of appeal even though his original written testimony,16
dated September 1, 2013, to the Hearings Official related17
only to the safety of Oakleigh Lane.18

“Testimony before the Planning Commission in a local appeal19
hearing from the hearings official is limited to evidence that was20
presented to the hearings official. Accordingly, the planning21
commission should not accept new evidence during this public22
hearing.” Rec II 486.23

At its July 28, 2015, meeting, the EPC held its first, and only, public24
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hearing on this matter on remand.  The EPC would subsequently1

deliberate at two additional EPC meetings3, but the July 28, 2015,2

meeting was the only public hearing held by the EPC. During that3

public hearing, the EPC and Deputy City Attorney confirmed that only4

Mr. Trautman and the applicant would be allowed to submit testimony.5

The following exchange occurred at the hearing:6

3:15 Commissioner Randall: “This hearing is limited to7
testimony by Simon Trautman and the applicant.”8

4:45 Deputy City Attorney Davies: “[T]he hearing, as the9
Chair mentioned, is limited to Mr. Trautman, who is10
the person who was prejudiced by the error, and to the11
applicant.”12

47:06 Commissioner Jaworski: “I would move the record be13
closed.” [Seconded by Commissioner Nicollelo.]14

1:00:00 Motion to close the record passed 4-215
[Commissioners Barofsky & Baker opposed]16

1:07:53 Commissioner Randall: “We did close the hearing.”17

1:07:58 Commissioner Jaworski: “The hearing is closed.”18

3 “The PC deliberated on the appeal issues at its meetings on August
17th and September 28th, and voted on its final decision on October 5,
2015.” Rec II 8.
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1:19:46 Commissioner Jaworski: “I move option two that we1
do not re-open the record [for testimony on screening2
remand].” [Seconded by Commissioner Barofsky.]3

1:19:59 Commissioner Randall: “I’ll just read it here is to ‘not4
allow any new evidence or testimony, render a5
decision on this particular approval criterion based6
on the record that was prepared during the7
proceeding prior the LUBA appeal.’”8

1:20:23 Motion to not reopen the record passed unanimously.9

Rec II RE-N; DVD recording of July 28, 2015 EPC meeting10
(times noted are from the webcast recording).11

Accordingly, to any observer at that EPC meeting on July 28, 2015, the12

public hearing on this matter was over and the record was closed to any13

and all parties.14

Notwithstanding the apparent end of the public hearing and the15

closure of the record, at least six individuals (none of whom were16

Trautman or the applicant) subsequently attempted to submit testimony17

during the period August 15 to August 17, 2015. (Rec II 121-138.)  The18

City did not notify Intervenor (or, apparently, any other party) of the19

submission of the additional testimony.20

The EPC next considered this matter at its August 17, 2015,21

meeting, at which only deliberations (no further testimony) on this22
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matter were to occur. During that meeting of the EPC, the Deputy City1

Attorney noted that additional material had been submitted, but2

advised the EPC to not reopen the record to allow parties other than Mr.3

Trautman and the applicant to submit testimony. In particular, the4

Deputy City Attorney advised the EPC as follows:5

9:45 Deputy City Attorney Davies: “Since the public6
hearing, and that evening [at the July 28, 2015 public7
hearing] when you talked about leaving the record8
open or not, and decided to close the record on certain9
issues, we’ve had a number of letters come in through10
my office * * * *. Mr. Conte’s letter, and both of the11
Thoms’ letters and John Fenn’s letter seem to be12
identical. We’re proposing that you not consider those.13
The reason you haven’t seen them is that the record is14
closed; you determined to close the record. You could15
choose to re-open the record [to accept testimony, as16
requested by these parties]. My advice is to not do17
that. I will kind of outline for you what those letters18
say. The complication in accepting those into the19
record is that it would then require most likely that we20
then open the record up for the applicant to respond to21
that.” Rec II RE-M; DVD recording of August 17, 201522
EPC meeting. (Time noted is from the webcast23
recording; emphasis added.)24

At that time, the EPC followed the advice of the Deputy City Attorney25

and did not reopen the record to testimony from additional parties.26
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However, at that same meeting, the EPC voted to allow a limited1

reopening of the record to accept new evidence, but only from Mr.2

Trautman and the applicant. See September 21, 2015 memorandum3

from City Attorney’s Office:4

“On August 17, the Planning Commission decided to re-5
open the record until August 31 to allow Simon Trautman6
and his representative and the applicant and its7
representative to provide evidence regarding right of way8
pavement widths and whether pavement is available for9
safe passage of Oakleigh Lane, including information related10
to parking on Oakleigh Lane. The record was opened until11
September 4th for both sides to provide rebuttal responding12
to the evidence presented on August 31. Finally, the13
applicant had until September 11 to provide final argument,14
not including new evidence.” Rec II 116.15

Notwithstanding the end of the public hearing in July and the closure of16

the public record at that time, the City did not notify Intervenor, or any17

other person, that the EPC had reopened the record to allow new18

evidence.19

Following this meeting, during the period August 18th to August20

31st, at least three participants in the original proceedings (other than21

Mr. Trautman and the applicant) submitted to the EPC their respective22
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requests to be allowed to submit testimony and accompanied the1

requests with their testimony.42

3

On August 31, 2015, the applicant submitted additional testimony,4

including new evidence in the form of a letter dated August 27, 2015,5

from Michael Weishar, the applicant’s traffic engineer. Rec 361, 363-365.6

This evidence was submitted during the first period of the reopened7

record, and thus was a potential subject of responsive rebuttal during8

the second period of the reopened record.59

On September 4, 2015, the applicant submitted additional10

testimony, including new evidence in the form of an “Alternative11

4 Sandy Thoms submitted testimony on August 18 and her request on
August 21. Rec II 139, 142-143. Paul Conte submitted his request on
August 20 and testimony on August 31. Rec II 141, 358-360. Bryn Thoms
submitted his request and testimony on August 25. Rec II 144-145.

5 See the excerpt supra from the September 21, 2015 memorandum from
City Attorney’s Office explaining the three periods of the re-opened
record. If the Intervenor had been provided notice of Intervenor’s
right to submit responsive testimony during the second period,
Intervenor could have rebutted the traffic engineer’s report with
argument and/or evidence.
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Materials & Methods Approval Application” and related1

correspondence with City officials. Rec II 395, 406-411.2

After the record closed for a second time on September 11, 2015,3

the EPC next considered this matter at its final deliberation at the4

September 28, 2015 meeting.  The material for that meeting included a5

memorandum from the City Attorney’s Office dated September 21,6

2015, which advised the EPC as follows:67

“Question #1: Can individuals other than Simon Trautman8
participate and submit evidence or argument on their own9
behalf?10

The Planning Commission clearly limited the open record11
period to the applicant and its representative and Simon12
Trautman and his representative. The rationale for limiting13
the open record to those parties is that, except for the14
landscape screening issue, the remand was only to provide15
an opportunity for Simon Trautman to participate. City staff16
received numerous letters from individuals other than17
Simon Trautman requesting that they be allowed to present18
evidence and argument during the open record period.19
Some, if not all, of those individuals participated in the local20

6 Note that the City Attorney’s advice in the September 21, 2015
memorandum conflicts with the advice she had provided at the
August 17, 2015 EPC meeting.
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proceedings leading up to the LUBA appeal, and some were1
parties to both the LUBA and Court of Appeals proceedings.2
They argue that a state statute provides that when a decision3
maker re-opens the record to admit new evidence, the4
decision maker must allow ‘any person’ to respond to the5
new evidence. While there is case law that contradicts that6
reading of the statute, it may not be worth the risk of a7
potential remand that could arise as a result of excluding8
their testimony. My advice is to allow this testimony. Open9
Record (‘Rec.’) at 19, 24, 239-40.” Rec II 117. (Underlining10
added.)11

The City did not notify Intervenor, or apparently, any other party, of12

this change in the City Attorney’s position and that the City Attorney13

was now recommending that the EPC allow an additional six persons to14

submit evidence and testimony to the EPC.715

On September 28, 2015, the Eugene Planning Commission voted to16

adopt as findings the aforementioned September 21, 2015 memorandum17

7 Three individuals (John Fenn III, Rachel Stedman and Scott Stedman)
submitted testimony only before the record was reopened. Rec II 127-
129, 133-138. Three individuals (Sandy Thoms, Bryn Thoms and Paul
Conte) submitted testimony both before and after the record was
reopened for new evidence from Mr. Trautman and the applicant. The
EPC voted to allow testimony from all six parties, including testimony
submitted both before and after the record was reopened.
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from the City Attorney. See Final Order, page 2:1

“II. RECORD BEFORE THE PLANNING COMMISSION2

On remand the PC accepted testimony from the applicant3
and Simon Trautman at the July 28th public hearing. The4
record was then re-opened for the submittal of evidence5
limited to the paving width issue described above. The PC6
adopts as findings the memorandum from the City Attorney7
dated September 21, 2015 (see Attachment A8), outlining the8
materials that the PC accepted as part of the open record The9
PC voted to follow the advice of the City Attorney set forth10
in that memorandum and accepted into the record the11
written materials forwarded by the City Attorney.” Rec II 8.12
(Underlining added.)13

The City did not notify Intervenor or, apparently, any other party, of the14

EPC decision to accept into the record the testimony submitted by15

parties other than Mr. Trautman and the applicant’s representative. The16

testimony accepted by the EPC included evidence, as well as argument.17

For example, testimony submitted by Paul Conte on August 31, 201518

included a table of “fire apparatus dimensions.” Rec II 360.19

8 The referenced “Attachment A” is found at Rec II 23. The “written
materials forwarded by the City Attorney” are found at
Rec II 121-145.
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On October 5, 2015 the EPC adopted its final order, which1

included findings that relied upon new evidence, specifically the2

August 27, 2015 letter from Michael Weishar, the applicant’s traffic3

engineer.9 Rec II 12-13.4

On October 6, 2015, the City mailed Intervenor (and other parties)5

the Notice of Planning Commission Appeal Decision on Remand from6

the Oregon Land Use Board of Appeals: Oakleigh Meadows [sic] Co-7

Housing PUD (City File PDT 13-1). This notice stated:8

“The Planning Commission held a public hearing, re-opened9
the record to allow additional testimony and evidence, and10
following deliberations on the matter decided to re-affirm11
the the [sic] Eugene Hearings Official’s tentative Planned12
Unit Development (PUD) approval for Oakleigh Meadows13
CoHousing PUD.” Rec II 1.14

Prior to receiving the notice of the decision, Intervenor was not aware15

that – after the July 28 public hearing ended and after the EPC had announced16

that the record was closed – the EPC had reopened the record to allow new17

9 “Mr. Weishar provides expert testimony that, even assuming only 13
feet of paving is available for travel by the public, this would
adequately accommodate emergency vehicles. * * * * The PC finds the
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evidence from Mr. Trautman and the applicant and that the EPC had1

allowed other parties beyond the applicant and Mr. Trautman to submit2

testimony, including new evidence.3

III. JURISDICTION4

The PUD approval was a land use decision that applied Eugene Code’s5

land use regulations in a discretionary manner. ORS 197.015(10)(a)(A)(iii).6

Accordingly, it is a land use decision subject to LUBA’s jurisdiction.7

IV. ARGUMENT8

A. ASSIGNMENT OF ERROR9

The City provided inaccurate notice and information regarding the10

ability of persons to testify, and failed to provide Intervenor notice11

of the City’s decisions to allow additional testimony and evidence,12

thereby prejudicing Intervenor’s substantial rights to participate in13

the remand proceedings.14

(1) Preservation of Error.15

expert testimony of Mr. Weishar is credible and reliable.” Rec II 12-13.
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This assignment of error was not raised below because the procedural1

error prevented Intervenor from participating in the remand2

proceedings for the local appeal of the City’s decision. The error was3

made after the City’s public hearing was purportedly closed to all4

parties and Intervenor was not made aware of the error until the notice5

of final decision was provided to Intervenor. This petition is the first6

opportunity for Intervenor to raise the issue.7

(2) Standard of Review8

As this assignment of error involves a question of procedure, Intervenor9

must show that the City failed to follow the procedures applicable to the10

matter in a manner that prejudiced Intervenor’s substantial rights.11

ORS 197.835(9)(a)(B).12

(3) Discussion.13

The facts in this case are relatively straightforward. Intervenor14

participated in the proceedings below by submitting written testimony15

to the Hearings Official. (City Exhibit PH 6; LUBA 2014-001 record at16
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1219.) The City recognized that participation10 and, accordingly,1

provided Intervenor with notice of the hearing on remand.  Rec 718.2

However, consistent with EC 9.7655(2), the EPC confirmed that no new3

evidence would be allowed and that only two parties would be allowed4

to testify, and Intervenor was not one of those parties.  Up to and5

through the conclusion of the public hearing on the matter, all notices6

and communication from the City explicitly stated that only the7

applicant and Mr. Trautman would have an opportunity to provide8

testimony to the City and that no new evidence would be accepted from9

any party.  The City never provided notice or otherwise indicated to10

Intervenor that Intervenor, or any party other than Mr. Trautman and11

the applicant, was allowed to submit testimony.12

Following the end of the public hearing and the close of the13

record, the City later changed the rules twice in ways that would have14

10 “You are receiving this notice because you were involved in the
hearing process when the matter first was presented to the hearings
official and planning commission in 2013 and 2014.” Notice of
Planning Commission Public Hearing. Rec II 713, 718.
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allowed Intervenor to submit testimony. First, the EPC allowed Mr.1

Trautman and the applicant to provide additional evidence to support2

their positions, contrary to EC 9.7655(2). Second, the EPC allowed3

parties other than Mr. Trautman and the applicant to submit their own4

new evidence.11 Notwithstanding those significant changes in5

procedure made after the close of the record, the City never provided6

Intervenor any notice by which Intervenor would have become aware7

Intervenor could submit testimony. The City’s failure to provide the8

required notices substantially prejudiced Intervenor by preventing9

Intervenor from participating in this matter.10

Like many City’s land use regulations, the Eugene Code does not11

specify any particular method of proceeding when a land use decision is12

remanded.  Instead, as LUBA has previously held, the City may limit13

the scope of remand proceedings to correcting the deficiencies that were14

the basis for LUBA’s remand. CCCOG v. Columbia County, 44 Or LUBA15

11 See testimony submitted by: Sandy Thoms on August 18, 2015 (Rec II
139, 142-143); Paul Conte on August 31, 2015 (Rec 358-360) and
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438 (2003). However, the procedure selected may not improperly1

exclude any parties who are entitled to participate in those remand2

proceedings. Siporen v. City of Medford, 55 Or LUBA 29 (2007).3

Moreover, the procedure the city is required to follow is dictated4

in part by the notice of hearing that it gives. Friends of Yamhill County v.5

City of Newberg, 62 Or LUBA 5 (2010). In the present case, a reasonable6

person reading the City’s public hearing notice would understand it to7

give notice that interested parties (other than Mr. Trautman and the8

applicant) could observe the July 28, 2015 public hearing, but would not9

be allowed to present any oral or written testimony during the remand10

proceedings.11

The failure of the City to provide notice to Intervenor (and other12

parties) that the EPC was changing the procedural rules and accepting13

testimony from parties other than Mr. Trautman and the applicant’s14

representative was a procedural error.  As noted in Ms. Lovinger’s15

affidavit, Intervenor wanted to provide additional testimony, and16

Bryn Thoms on August 25 (Rec II 144-145).
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would have liked to rebut the testimony, including new evidence,1

submitted by the applicant and others if provided with that2

opportunity. Lovinger Affidavit, page 3.3

When the City conducted a “hearing” on remand and reopened4

the record for new evidence, it was required to comply with applicable5

statutory provisions governing appeals from land use decisions as set6

out in ORS chapters 197, including to provide proper notice(s).7

“The Supreme Court's opinion in Beck and our opinion in8
Hausam establish that a proceeding before a local government on9
remand from LUBA remains the same case that existed before the10
remand for purposes of exhaustion of issues, but the hearing after11
remand should be regarded as a discrete proceeding for purposes12
of notice. * * * * To the extent that LUBA's reasoning in this case is13
based on a related proposition, that the city's decision following14
the most recent remand is a continuation of a single proceeding15
and therefore what was held after the last remand was a16
continuation of the hearings held before remand, we are not17
persuaded. Rather, we believe that the correct analysis requires18
us to consider the nature of the city's proceeding on remand and19
which statutory provisions governing appeals from land use20
decisions as set out in ORS chapters 197 and 227 are applicable, in21
order to identify the time limits for filing a notice of intent to22
appeal to LUBA.23
* * * *24
“A ‘hearing,’ then, as used and described above, connotes a25
proceeding to gather evidence about the application, or to hear26
and consider argument on issues of fact and/or law relevant to the27
application for a land use permit.” Friends of Jacksonville v. City of28
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Jacksonville 189 Or App 293, 76 P3d 121 (2003).1

When the EPC reopened the record to admit new evidence from2

Trautman, the applicant and eventually others, ORS 197.763(7)123

required that the EPC allow all other participant in the proceedings,4

including the Intervenor, to submit responsive evidence and argument.5

The failure of the City to provide notice to Intervenor (and other6

parties) that the EPC had reopened the record to allow additional7

12 ORS 197.763(7) When a local governing body, planning
commission, hearings body or hearings officer reopens a record
to admit new evidence, arguments or testimony, any person
may raise new issues which relate to the new evidence,
arguments, testimony or criteria for decision-making which
apply to the matter at issue.

The context of “raise new issues” may suggest that “issues” refers to
ORS 197.763(1) which states that “An issue which may be the basis for
an appeal to the Land Use Board of Appeal * * * * shall be raised and
accompanied by statements or evidence sufficient to afford the govern-
ing body, planning commission, hearings body or hearings officer, and
the parties an adequate opportunity to respond to each issue.”

In the present case, Intervenor was prevented from Intervenor’s
right to raise a new issue during the remand proceedings, in order to
provide the basis for subsequent appeal to LUBA because the City
never provided Intervenor any notice that the record had been
reopened to admit additional arguments and new evidence.
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evidence was a procedural error.1

As LUBA has held, the substantial rights that are protected by2

ORS 197.835(9)(a)(B) “include an opportunity to prepare and submit a3

case and a full and fair hearing.” Friends of Yamhill County v. City of4

Newberg, 62 Or LUBA 5 (2010) (citing Muller v. Polk County, 16 Or LUBA5

771, 775 (1988)). Those rights are not preserved by allowing another6

party to testify and assuming that other parties would have nothing to7

add to that testimony. Siporen v. City of Medford, 55 Or LUBA 29 (2007).8

As LUBA noted in Hawman v. Umatilla County, 42 Or LUBA 2239

(2002), when a local jurisdiction departs from otherwise applicable10

procedural requirements “it is important that the . . . procedures be11

clearly communicated to all of the parties and, preferably, reduced to12

writing.”13 Id. at 232. In the present case, the City’s public hearing13

13 In Hawman, “there is some question whether a critical element of the
revised procedure—the circumstances under which the county would
allow oral testimony at the continued hearing—was clearly
communicated.” In the present case, the City made no attempt at all
to communicate that the EPC had changed the hearing rules on who
would be allowed to testify and whether new evidence would be
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notice was perfectly clear in its initial instructions to the participants but1

subsequently the City failed to follow its own instructions and provided2

no further notice when it departed from the procedures set forth in the3

public hearing notice.  This resulted in some, but not all, participants4

having the ability to submit additional evidence and testimony contrary5

to the instructions provided in all notices and at the only public hearing6

on this matter.  This was particularly problematic because the City7

never informed Intervenor, or anyone else, that the record was being8

reopened.9

It is also clear that the evidence that was submitted during the10

reopening of the record was considered by and influenced the EPC. The11

EPC Final Order specifically notes that the EPC relied on the testimony12

of “a letter from professional traffic engineer, Michael Weishar on behalf13

of the applicant” to find that EC 9.8320(6) was met. Rec II 12. The only14

testimony from Mr. Weishar is dated August 27, 2015, well after the July15

28, 2015, EPC public hearing where the record was purportedly16

allowable.
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“closed.” Rec II 363-365. Intervenor was never made aware that1

additional evidence could be submitted, much less had been submitted;2

and, thus, Intervenor was prevented from participating in the remand3

hearing.4

In addition, Intervenor anticipates that the applicant may repeat in5

their LUBA response the arguments presented below (Rec II 441) that6

rely on the new evidence in the form of an “Alternative Materials &7

Methods Approval Application” and related correspondence with City8

officials that applicant submitted on September 4, 2015. Rec II 395,9

406-411.10

There is no doubt that Intervenor could have attended the EPC11

meeting on August 17, 2015 when deliberations were scheduled to12

occur; and, if Intervenor had done so, Intervenor would have13

discovered that the record was being reopened for additional evidence14

and testimony, but only from Simon Trautman and the applicant. Even if15

Intervenor had attended that meeting, however, Intervenor would have16
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still been informed by the City that Intervenor was not allowed to1

submit testimony.14 In any case, Intervenor had a right to rely on the2

actions of the EPC and the City, which specifically and emphatically3

ended the public hearing and closed the record to all parties on July 28,4

2015. If Intervenor had attended the August 17, 2015 EPC meeting,5

Intervenor would have heard the EPC restate that Intervenor was not6

14 It was not until the September 28, 2015 meeting that the Eugene
Planning Commission voted to accept testimony from parties other
than Simon Trautman and the applicant. Rec II 8.

The reopened record had been closed again on September 11,
2015. (“Finally, the applicant had until September 11 to provide final
argument, not including evidence.” Rec II 23.)

Thus, there was not a single EPC meeting that Intervenor could
have attended before or during the period the record was reopened at
which Intervenor could have divined that testimony submitted by
parties other than Trautman and the applicant would, post facto, be
allowed.

With the record closed and the EPC for the most part having
concluded their deliberations at the end of their September 28, 2015
meeting, even if Intervenor has attended that meeting, Intervenor
could not be expected to successfully raise the procedural error. See
Horizon Construction, Inc. v. City of Newberg, 114 Or App 249, 254, 834
P2d 523 (1992) (petitioners are not required to object to procedural
errors that occur at a stage in the proceedings where it is unlikely that
the decision maker would entertain objections).
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allowed to submit testimony. At every stage of the remand proceedings,1

Intervenor had the right to rely on the City to do what it said it would2

do; and Intervenor was within Intervenor’s rights to expect the final3

decision would not rely on additional, new evidence without Intervenor4

being provided notice and an opportunity to participate.5

As LUBA explained in Johnson v. Jackson County, 59 Or LUBA 946

(2009):7

“That [local] process requires notice and an opportunity for8
a hearing.  As we have already explained, the county did not9
provide such notice and provided no opportunity for a10
hearing.  Those failures constituted a procedural error that11
provides a basis for remand if it prejudiced petitioner’s12
substantial rights.  ORS 197.835(9)(a)(B).  A party’s13
substantial rights under ORS 197.835(9)(a)(B) include an14
adequate opportunity to prepare and submit a case and a15
full and fair hearing. Muller v. Polk County, 16 Or LUBA 771,16
775 (1988).  Here, petitioner was given no opportunity to17
participate locally and that denial prejudiced his substantial18
rights. See Krieger v. Wallowa County, 35 Or LUBA 305, 30819
(1998) (failure to provide code-required notice of application20
and decision); Casey Jones Well Drilling, Inc. v. City of Lowell,21
34 Or LUBA 263, 282 (1998) (failure to provide code required22
notice of final hearing). The county’s decision must be23
remanded so that it can follow the required Type 224
procedure and provide petitioner the notice and opportunity25
for a hearing that is required under the LDO.”26

27
See also Leonard v. Union County, 24 Or LUBA 362, 374-75 (1992), in28
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which LUBA determined that, if a local government fails to give a1

person an individual written notice of hearing to which that person is2

entitled under state or local law, the local government fails to provide a3

hearing with regard to that person, within the meaning of4

ORS 197.830(3).5

V. CONCLUSION6

For the reasons stated herein, LUBA must remand the decision with7

instructions to the City to provide a hearing for the Intervenor to8

provide testimony in opposition to the Hearings Official’s decision.9

DATED this 11th day of February, 2016,10

By:11
Nena Lovinger12
Intervenor-Petitioner (Trautman)13
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MOTION TO TAKE EVIDENCE NOT IN THE RECORD1

Intervenor moves to have LUBA take as evidence the Intervenor’s2

Affidavit in Exhibit A pursuant to OAR 661-010-0045(1) to demonstrate3

procedural irregularities not shown in the record that would warrant4

reversal or remand of the decision.5

Intervenor’s Petition for Review, filed with this motion, requests a6

remand based on the City’s inaccurate notice and failure to provide7

information regarding the ability of persons to testify, as well as the8

failure to provide Intervenor notice of the City’s decisions to allow9

additional testimony and evidence.  The inaccurate notice and failure to10

provide information prejudiced Intervenor’s substantial rights to11

participate in the remand proceedings.12

The evidence in the record, and LUBA’s existing caselaw, should13

be all that is necessary to ensure a remand of the City’s decision;14

however, the affidavit is filed as a precautionary measure to ensure15

LUBA is aware that Intervenor would have provided testimony and16

evidence to the Eugene Planning Commission if the City had properly17
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notified her of her right to submit testimony. To the degree that the1

record doesn’t include one or more facts that LUBA requires to affirm2

Intervenor’s assignment of error, the affidavit establishes additional3

relevant and probative facts that are not documented in the record4

because the City’s errors prohibited Intervenor from participating in the5

remand hearing.6

7

DATED this 11th day of February, 2016,8

By:9
Nena Lovinger10
Intervenor-Petitioner (Trautman)11
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BEFORE THE OREGON
LAND USE BOARD OF APPEALS

SIMON TRAUTMAN,
Petitioner

and
NENA LOVINGER

Intervenor-Petitioner
vs.

CITY OF EUGENE,
Respondent

and
OAKLEIGH MEADOW, LLC

Intervenor-Respondent.

PAUL CONTE,
Petitioner
vs.

CITY OF EUGENE,
Respondent

and
OAKLEIGH MEADOW LLC

Intervenor-Respondent.

AFFIDAVIT OF NENA LOVINGER

LUBA No. 2015-076;

and

LUBA No. 2015-077

STATE OF OREGON )
)  ss.

County of Lane )

I, NENA LOVINGER, being first duly sworn, depose and say as follows:

1. I am a resident of Lane County and am interested in land use issues

throughout the County, including the development known as the Oakleigh Meadow
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Co-Housing PUD; City of Eugene File No. PDT 13-1, which would impact

developed and undeveloped lands inside and outside the Eugene city limits, as well

as County and City residents.

2.  As Secretary of LandWatch Lane County, I have a long history of

participating in land use proceedings in order to help protect natural lands, such as

the undeveloped Oakleigh Meadow site, from inappropriate development, which I

believe the Oakleigh Meadow Co-Housing PUD would be.

3. I participated in the initial hearing before the City and submitted written

comments opposing approval of the PUD. As the process has proceeded, I’ve

reviewed official notices sent by the City of Eugene, the applicant and opponents

regarding the City’s initial and final decisions and the appeals to the Land Use

Board of Appeals and the Oregon Court of Appeals.

4. I received the notice of the hearing on remand of the matter, which

specifically stated that the City would not allow any new evidence into the record

and that the participants in the hearing on remand would be strictly limited to the

applicant and one other person, Simon Trautman. The notice explicitly stated:

“[Y]ou may not testify (either in writing or orally) ….”

5. I understood the notice of the remand hearing to inform me that I would

not be allowed to participate in the hearing on remand under any circumstances,

and I acted in accordance with the notice provided to me.
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6.  Until I received the City’s notice of the revised final order, I was

completely unaware that the Eugene Planning Commission had reopened the

record for evidence and allowed parties other than the applicant and Mr. Trautman

to submit testimony, including evidence.

7. If I had been notified that the hearing was being reopened to allow

additional testimony and evidence from parties other than the applicant and Mr.

Trautman to submit testimony, I would have submitted testimony and evidence in

opposition to the testimony and evidence submitted by the applicant after the

public hearing had ended and the record was closed.

8.  The information contained in the City’s notice to me was inaccurate and

prohibited me from participating in this matter, thus denying me my opportunity to

be heard.

Date: February 9, 2016

_____________________________________

SUBSCRIBED AND SWORN TO before me this 9th day of February, 2016.

______________________________________
Notary Public for Oregon
My Commission expires:____________
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Janice L. Gotchall
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